NOTES TO NEW FORM OF CONDOMINIUM ALTERATION AGREEMENT
New York City Bar Association

A new form of alteration agreement for condominium units has been approved by both the
New York City Bar Association and the New York State Bar Association. Prior to the completion
of the new form of condominium alteration agreement, the only form alteration agreement that had
been approved by the New York City Bar Association was the form of alteration for cooperatives,
which was last updated in 2010. Work began on the new form of alteration agreement in the fall
of 2021 by the Forms Subcommittee (the “Subcommittee”) of the City Bar’s Committee on
Condominium & Cooperative Law.® Upon the completion of the new form by the Forms
Subcommittee, the new form was further reviewed and modified by a Joint Subcommittee (the
“Joint Committee”) of the New York City Bar Association and the New York State Bar
Association.?

The new form addresses many of the “hot” issues that specifically relate to alterations to
condominium units. Although many condominium buildings have their own form of alteration
agreement, a primary goal of the City Bar and the State Bar, in approving the new form, is for the
new form to become the industry standard. The new form should lead to a more streamlined
process for the submission and approval of unit owner alterations.

The new form is for a condominium where a permanent or final certificate of occupancy
has been obtained. Practitioners should note that this form does not include restrictions that may
be mandated for newly constructed condominiums where the sponsor has not obtained the final
or permanent certificate of occupancy (“PCQO”). It is common industry practice for sponsor-
controlled boards to restrict renovations that may be completed prior to the issuance of a PCO.
Practitioners who represent sponsors should take into consideration the obligations under the
Martin Act and the Multiple Dwelling Law and may wish to include appropriate restrictions in
their alteration agreements limiting the types of renovations that may be completed if there is no
PCO for the building. Practitioners may also wish to review guidance provided by the New York
Attorney General’s Office on October 13, 2015 entitled “Certificates of Occupancy and Part 20
Offering Plans” available here: https://ag.ny.qgov/sites/default/files/ref-policy-
memorandum/certificates_of occupancy and_part 20 offering_plans_10-13-2015 0.pdf

Many of the provisions in the new form are the outcome of lengthy dialogue, debate (and
disagreement) within the members of the Forms Subcommittee and the Joint Committee. The

1 The Forms Subcommittee of the City Bar met regularly for several years; the panel was initially led by
Christopher Tumulty, Esg. and then by Elise J. Kessler, Esq. Other active participants included Margery
W. Weinstein, Esq., Benjamin Kirschenbaum, Esq., Lloyd F. Reisman, Andrew Berkman, Esq., Justin
Waiser, Esq., Alfred Fuentes, Esq., Ronald Sher, Esg., Faye Tsai, Esq., and Jesse Rabinowitz, Esq.
Members of the City Bar who participated in the approval process include Elise Kessler, Esq. and
Christopher Tumulty, Esq.

2 The members of the Joint Committee were Elise J. Kessler, Esq. and Benjamin Kirschenbaum
representing the New York City Bar Association, and Steven M. Goldman, Esg., Diane M. Lowenberger,
Esg. and Ingrid Manevitz, Esq., all representing the New York State Bar Association.


https://ag.ny.gov/sites/default/files/ref-policy-memorandum/certificates_of_occupancy_and_part_20_offering_plans_10-13-2015_0.pdf
https://ag.ny.gov/sites/default/files/ref-policy-memorandum/certificates_of_occupancy_and_part_20_offering_plans_10-13-2015_0.pdf

resulting language, on occasion, presents a “compromise” position between the position of
condominium boards and condominium unit owners. These provisions are noted below.
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Certain Definitions.  This Paragraph reflects the distinction between
“Proposed Plans”, which are the plans, drawings and specifications for the
alterations proposed to be made and approved by the Board, and “Approved
Plans”, which are the plans, drawings and specifications for the work as
approved in writing by the Board’s engineer and consented to by the Board.

Unit Owner Submissions. This Paragraph provides a list of the items required
to be submitted to the Board in connection with the Unit Owner’s proposed
alterations, together with the alteration agreement. The Proposed Plans and a
detailed list of each component of the Proposed Plans are included in the list.

Approval Process of Proposed Plans. This Paragraph makes it clear that the
Board’s execution of the alteration agreement does not constitute consent to
commence any work and that the Board’s consent is subject to the Unit Owner’s
compliance with the items listed in this Paragraph.

Pre-Conditions to Commencement of Work by Unit Owners. The Unit
Owner cannot commence any work until the Board has executed and delivered
a “Consent Letter”, the form of which is attached to the Agreement as Exhibit
B. The Consent Letter is in addition to the Unit Owner’s delivery of a
“Contractor’s Agreement”, a “Contractor’s Indemnity Agreement”, all
“Governmental Filings and Approvals” and “Unit Owner Required Insurance”
and “Contractor Required Insurance” policies.

Notice prior to Commencement of Work. The Unit Owner is required to give
the Board’s designated engineer, the Building Superintendent and the
Managing Agent at least 10 business days’ prior written notice of the proposed
start date and the estimated duration of the work.

Insurance Requirements. This Paragraph sets forth the typical insurance
coverage required to be obtained by Unit Owners (the “Unit Owner Required
Insurance”), and by the Unit Owner’s contractors and subcontractors (the
“Contractor Required Insurance”). Notwithstanding the foregoing, insurance
requirements differ for each condominium building. The proposed insurance
set forth in this Paragraph and in Exhibits C and D should be reviewed for
consistency with the Condominium’s Governing Documents and the types and
limits of insurance and coverage required by the Condominium’s insurer.
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Performance of the Work. This Paragraph requires the work to be performed
in accordance with the Approved Plans, as well as all applicable Legal
Requirements, insurance policies covering the Work, the Condominium’s
Governing Documents and the Building’s Work Rules. This Paragraph
contemplates that the Condominium may wish to prescribe the days and hours
that the Work may be performed and the outside date when the Work must be
completed. Further, Paragraph 7(e) sets forth the documents that are required
to be delivered by the Unit Owner to the Board to evidence the completion of
the Work.

Inspection, Correction and Supervision of the Work. This Paragraph gives
the Board the absolute right to inspect the Work from time to time and access
to the Unit to the Board’s Designated Engineer, the Managing Agent, the
superintendent or any other person the Board may authorize. This Paragraph
also gives the Board the right to stop the Work if the Board reasonably believes
that an unsafe, hazardous or dangerous condition exists or that the Work is not
in compliance with the Approved Plans or there is a violation of the
Condominium’s Governing Documents or Legal Requirements.

Damage or Adverse Effect Caused by the Work. This Paragraph requires the
Unit Owner to be responsible for any damage to the Unit, other units and the
Common Elements resulting from the Work.

Indemnification by the Unit Owner. This Paragraph requires the Unit Owner
to indemnify, defend and hold the Board harmless from all claims, expenses
and liabilities relating to the Work.

Unit Owner to Bear All Costs. The Unit Owner is responsible for all costs
incurred by the Unit Owner or the Board with respect to the Work.

Additional Requirements. This Paragraph prohibits the Unit Owner from
making changes to the Building’s Common Elements or penetrating the roof,
exterior walls or the foundation of the Building or using the public or common
areas during the performance of the Work. This Paragraph requires the Unit
Owner to maintain safety standards, control refuse and dirt, etc.

Compliance with Laws. The Unit Owner is required to comply with all Legal
Requirements.
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Exhibit F:

Maintenance and Repair of the Work. The Unit Owner agrees to maintain,
repair and replace the Work.

Unit Owner’s Deposits; Additional Common Charges. This Paragraph
allows the Board to use, apply or retain all or any part of the Security Deposits
delivered by the Unit Owner to the Board to secure the Unit Owner’s
performance of the Agreement.

Assignment and Assumption of this Agreement by a Purchaser. This
Paragraph includes an acknowledgment by the Unit Owner that any application
for a waiver of right of first refusal in connection with a sale of a unit must
include an assignment from the Unit Owner and an acceptance by the proposed
purchaser of all of the rights and obligations of the Unit Owner under the
Agreement. The form of Assignment and Assumption Agreement is attached
to the Agreement as Exhibit F. The Unit Owner expressly waives any claims
against the Board relating to the Assignment and Assumption Agreement.

Detailed List of Unit Owner’s Plans submitted with the Agreement.
Consent and Notice to Proceed.

Contractor Indemnity Agreement with Exhibit 1-Required Insurance.
The proposed insurance should be reviewed by the Condominium’s insurance
professional for consistency with the Condominium’s Governing Documents
and the Condominium’s insurance requirements. Note that the amount of the
Contractor Required Insurance should be commensurate with the scope of the
work.

Insurance.
Work Rules. The Condominium’s work rules should be attached.

Assignment and Assumption of Alteration Agreement. This Agreement
provides for the assignment by the Unit Owner and the assumption by a
transferee of the rights, title and interest of the Unit Owner in the Alteration
Agreement. Whether the assignee should be required to assume responsibility
for alterations made by prior owners without an alteration agreement was the
subject of substantial debate in the review. The panel finally determined that
the assignee should assume responsibility for all alterations and changes
performed in or affecting the Unit, whether made by the Unit Owner or its
predecessor or whether made with or without an alteration agreement.



Attachment:

New Form Condominium Alteration Agreement (see attached)



