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David Nocenti, Esg.

Office of Court Administration
25 Beaver Street, 10th Floor
New York, NY 10004
rulecomments@nycourts.gov

Re:  Proposal to add a new Part 161 to the Rules of the Chief Administrator of the
Courts regarding the use of generative artificial intelligence in preparing court
documents

Dear Mr. Nocenti:

The New York City Bar Association® (City Bar) Presidential Task Force on Artificial
Intelligence and Digital Technologies? (Task Force), Litigation Committee® (Litigation
Committee), and Professional Ethics Committee* (Ethics Committee) submit this letter in

! Founded in 1870, the New York City Bar Association is a voluntary association of approximately 23,000 lawyers
with a mission to equip and mobilize a diverse legal profession to practice with excellence, promote reform of the
law, and uphold the rule of law and access to justice in support of a fair society and the public interest in our
community, our nation, and throughout the world.

2 The Task Force is composed of approximately 250 representatives of more than 50 committees, councils, and other
task forces of the City Bar and adjunct members, including lawyers, academics, computer scientists, trade
association representatives, consultants, technologists, roboticists, neurotechnologists, ethicists, and others. Virtually
every City Bar practice area is represented on the Task Force. The primary mission of the Task Force is to create a
Center of Excellence and Thought Leadership in artificial intelligence and digital technologies, including innovative
technologies that create new or enhanced products and services, digital assets, and more efficient, convenient, and
effective ways of doing business. For more information on the Task Force, please visit the Task Force Dashboard at
https://www.nycbar.org/committees/task-force-on-digital-technologies/ and https://www.nycbar.org/wp-
content/uploads/2025/10/PTFAIDT-L eadership-251022.pdf (All websites accessed December 2025)

3 The Litigation Committee develops and presents continuing education programs and educational materials, and
reports and comments on the effective and appropriate conduct of business in New York state and federal trial and
appellate courts.

4 The Ethics Committee is dedicated to helping New York lawyers understand and comply with their ethical
obligations. The Committee runs the Bar Association’s long-standing ethics hotline, answering questions for
lawyers admitted in New York about their own prospective conduct under the New York Rules of Professional
Conduct. The Committee also issues formal and informal advisory opinions, which provide general guidance to New
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equip and mobilize a diverse legal profession to practice with excellence, promote reform of the law, and uphold the
rule of law and access to justice in support of a fair society and the public interest in our community, our nation, and
throughout the world.
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response to a Memorandum dated November 17, 2025 from the New York State Office of Court
Administration (OCA) soliciting public comment on a proposal to add a new Part 161 to the
Rules of the Chief Administrator of the Courts (RCAC) regarding the use of generative artificial
intelligence (GenAl) in preparing court documents (GenAl Proposal). The GenAl Proposal,
prepared by the Advisory Committee on Artificial Intelligence and the Courts, consists of (i) a
new Part 161, (ii) an Appendix thereto with a suggested Model Rule for judges who choose to
implement a rule governing the use of GenAl by attorneys and parties, and (iii) a memorandum
(Memorandum) in support of (i) and (ii).

The Task Force, the Litigation Committee, and the Ethics Committee appreciate the
opportunity to comment® on the GenAl Proposal and the efforts of OCA in addressing in a
thoughtful way an issue that is critically important to the Task Force, the Litigation Committee,
the Ethics Committee, and stakeholders in New York and across the country. The Task Force,
the Litigation Committee, and the Ethics Committee fully support the GenAl Proposal, though
we make recommendations on how to further improve the GenAl Proposal. The Task Force, the
Litigation Committee, and the Ethics Committee emphasize that GenAl capabilities are
advancing at a rate that may render technology-specific disclosure rules outdated. What is today
understood as GenAl may soon be supplemented or replaced by more complex agentic artificial
intelligence systems capable of autonomous research, analysis, and drafting. History shows that
lawyers have incorporated technological innovations, from electronic research databases to

York lawyers concerning their obligations under the New York Rules of Professional Conduct. The Committee’s
jurisdiction is limited to interpreting the New York Rules of Professional Conduct. It does not answer questions that
require the interpretation of substantive law, including questions concerning the unlicensed practice of law.

5 This comment letter was drafted by the Task Force Subcommittee on the Use of Artificial Intelligence in the
Judiciary (Al Judiciary Subcommittee). The primary mission of the Al Judiciary Subcommittee includes addressing
state and local courts; federal courts; litigants; court administration; specialized technology courts such as artificial
intelligence courts and robo judges; and alternative dispute resolution. Al Judiciary Subcommittee members include
(1) Gus Coritsidis, Legal Advisor, U.S. Court of International Trade; (2) The Honorable Abena Darkeh, Judge,
Criminal Court of the City of New York; (3) Kevin M.K. Fodouop, Judicial Law Clerk at the California Supreme
Court; (4) Paul Grimm, Professor at Duke University School of Law and former U.S. District Court Judge, District
Court for the District of Maryland; (5) Maura R. Grossman, Research Professor, School of Computer Science at
University of Waterloo and Adjunct Professor at Osgoode Hall Law School; (6) The Honorable Joseph Lamendola,
New York State Supreme Court, Presiding Judge, Commercial Division, Onondaga County; (7) Subcommittee co-
chair Harut Minasian, Associate at Paul, Weiss and former Judicial Law Clerk, U.S. District Court, Western District
of Texas and New York State Supreme Court, Westchester County, Commercial Division; (8) The Honorable
Xavier Rodriguez, U.S. District Judge, U.S. District Court for the Western District of Texas; (9) Susan E. Salazar,
Of Counsel at Raff & Becker, LLP and Director, Mediation Clinic & Supervising Attorney, Main Street Legal
Services, Inc. at CUNY School of Law; (10) John Werner, former Chief Clerk and Executive Officer, Supreme
Court, Civil Term, New York County; and (11) Subcommittee co-chair David Zaslowsky, Partner at Baker
McKenzie. This comment letter was reviewed and approved by the Task Force Subcommittee on Publications
(Publications Subcommittee). The primary mission of the Publications Subcommittee is to serve as a peer review for
Task Force writings, especially articles, blogs, reports, statements and other writings. Publications Subcommittee
members include (1) Co-Chair Angelena Bradfield, Head of Policy and Government Affairs at the Financial
Technology Association; (2) Rama G. Elluru, Senior Director for Society and Intellectual Property, Society Panel at
the Special Competitive Studies Project; (3) Robert Mahari, Associate Director at CODEX, Sanford University
Center for Legal Informatics; (4) Lorraine McGowen, Task Force Co-Chair and Partner at Orrick, Herrington &
Sutcliffe LLP; (5) Robert Schwinger, Partner at Norton Rose Fulbright US LLP; (6) Co-Chair Edwin Smith,
Massachusetts Uniform Law Commissioner and Senior Consultant at Morgan Lewis; (7) Tiffany Smith, Task Force
Co-Chair and Partner at WilmerHale; and (8) Jerome Walker, Task Force Co-Chair and Partner at Jerome Walker
PLLC.



word-processing software, without the need for disclosure requirements tied to particular tools.
As stated, existing ethical rules already obligate attorneys to ensure the accuracy of their
submissions and to competently supervise any technologies they use.

Task Force, Litigation Committee, and Ethics Committee Research and Analysis Support the
GenAl Proposal

The Task Force, the Litigation Committee, and the Ethics Committee have conducted
extensive research and analysis of the issues underlying the GenAl Proposal over the course of
many years, and many members of the Task Force, the Litigation Committee, and the Ethics
Committee have researched and analyzed the underlying issues for even a longer period of time.
Indeed, in August 2023, in response to Mata v. Avianca, Inc., the Task Force released a podcast®
addressing the implications of using GenAl in connection with court filings in New York.
Similarly, in November 2023, the Task Force released another podcast’ in response to United
States v Michel and the increasing judicial requirement for lawyers who file court documents and
use GenAl in connection with those court documents to disclose the use of GenAl. The podcast
was necessary because the Task Force became increasingly concerned that requiring disclosure
of GenAl use was unwarranted given that courts already had sufficient remedies to address the
underlying issues that were surfacing as a result of the use of GenAl in court filings. In response
to more court action involving disclosures, the Task Force released another podcast® in April
2024. This time the podcast included two Task Force members who are former U.S. District
Court judges.®

By January 2025, there was even greater concern within the Task Force that an ever-
increasing use of court orders and other rulings might themselves be adding to the confusion
around the use of GenAl in court filings. The Task Force released yet another podcast® on the
subject matter, focused entirely on the issue of whether the disclosure of the use of GenAl should
be required by lawyers and judges. This podcast included two Task Force members, a sitting
U.S. District Court judge and a Computer Science Professor,! who have made several
presentations to bar associations and judicial groups on the subject matter.

& The ChatGPT Case (Mata v. Avianca, Inc.) and Al in Courts: A Closer Look (August 1, 2023) available at
https://www.nycbar.org/podcasts/the-chatgpt-case-mata-v-avianca-inc-and-ai-in-courts-a-closer-look/?back=1

"1s Al in Litigation Ready for Primetime? (U.S. v. Michel) (November 30, 2023) available at
https://www.nycbar.org/podcasts/is-ai-in-litigation-ready-for-primetime-u-s-v-michel/?back=1

8 The Al Revolution Comes to the Courtroom (April 11, 2024) available at https://www.nycbar.org/podcasts/the-ai-
revolution-comes-to-the-courtroom/?back=1

9 Katherine Forrest, Partner at Paul, Weiss and former U.S. District Court Judge, Southern District of New York and
Paul Grimm, Professor at Duke University School of Law and former U.S. District Court Judge, District Court for
the District of Maryland.

10 Should Lawyers and Judges Be Required to Disclose Their Use of Al? (January 16, 2025) available at
https://www.nycbar.org/podcasts/should-lawyers-and-judges-be-required-to-disclose-their-use-of-ai/?back=1

1 Maura R. Grossman, Research Professor, School of Computer Science at University of Waterloo and Adjunct
Professor at Osgoode Hall Law School and The Honorable Xavier Rodriguez, U.S. District Judge, U.S. District
Court for the Western District of Texas.


https://www.nycbar.org/podcasts/the-chatgpt-case-mata-v-avianca-inc-and-ai-in-courts-a-closer-look/?back=1
https://www.nycbar.org/podcasts/is-ai-in-litigation-ready-for-primetime-u-s-v-michel/?back=1
https://www.nycbar.org/podcasts/the-ai-revolution-comes-to-the-courtroom/?back=1
https://www.nycbar.org/podcasts/the-ai-revolution-comes-to-the-courtroom/?back=1
https://www.nycbar.org/podcasts/should-lawyers-and-judges-be-required-to-disclose-their-use-of-ai/?back=1

Simultaneously with the research and analysis related to the podcasts, in June 2024, the
Task Force and the City Bar Council on Judicial Administration'? issued a report®® that, among
other things, emphasized that (1) lawyers should not be required to disclose their use of Al in
preparing court papers; (2) existing ethical rules were sufficient for governing the situation
concerning lawyer use of Al; and (3) judges should consider limiting themselves in issuing
individual rules regarding use of Al. On this last point, the report expressly provides that:

For individual judges who may be considering issuing guidance [on the use of
Al], the Working Group suggests that the court consider limiting such guidance to
reminding attorneys that they must adhere to their ethical obligations when using
generative Al, including having a working knowledge of how this technology
functions and its attendant risks.

Many of the reasons used by OCA to explain its position mirror the same explanations used by
the Task Force in its podcasts and in the report. Indeed, the three points identified above from the
report are included as integral parts of the GenAl Proposal. For example, the supporting
Memorandum indicates that:

The Al Advisory Committee notes that attorneys and parties are already required
to ensure that papers they sign are reviewed for accuracy. If the attorney or party
submits a paper containing false or fictitious matter, they are already subject to
sanctions or discipline, regardless of whether Al technology was used in the
preparation of the paper.

More specifically, as the Memorandum points out, state court decisions have already noted that
existing RCAC § 130-1.1 authorizes sanctions against lawyers who fail to correct submissions
with fictional citations.

While the Task Force, the Litigation Committee, and the Ethics Committee fully support
the GenAl Proposal, the Task Force, the Litigation Committee, and the Ethics Committee also
recommend a change to the following language in the Model Rule in Appendix A:

Accordingly, any attorney or party who uses a generative Al tool, as defined in 22
NYCRR 161.2(b), in preparing any paper, as defined in 22 NYCRR 161.2(c),
filed in or submitted to this court or served on another party in a case before this
court is required to carefully review the paper and independently ensure that it
contains no fabricated, fictitious, or otherwise non-genuine cases, statutes,
citations, guotations, or other material.

12 The Council on Judicial Administration coordinates the work of several of the City Bar’s court committees on
issues that impact state and federal courts. CJA includes as committee designated members representatives from the
Judiciary Committee, the State Courts of Superior Jurisdiction Committee, the Federal Courts Committee, the Civil
Courts Committee, the Criminal Courts Committee, and the Litigation Committee, in addition to other experienced
court practitioners, administrators and judges.

13 Al and the NYS Judiciary: A Preliminary Path (June 3, 2024) available at https://www.nycbar.org/reports/ai-and-
the-nys-judiciary-a-preliminary-path/?back=1
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It is not unusual for a large language model to cite a correct case, but for the wrong proposition,
or make an error such as mistaking a dissent for the main opinion. In addition, hallucinations
sometimes take the form of asserting as a purported quotation words that are not contained in the
cited source material, even if that source material itself that is cited is genuine and a reference to
“citations” would help deal with source material not properly labeled (e.g., as a dissent or a
concurrence, or wrong court/judge/year, etc.). Therefore, the Task Force, the Litigation
Committee, and the Ethics Committee recommend that the above highlighted language be added,
thus broadening the effective definition of hallucinations.

In addition, the Task Force, the Litigation Committee, and the Ethics Committee
recommend a change to the following language in the Model Rule in Appendix A:

(b) The term *“generative Al” shall mean an Al program or system that is
capable of generating text or other content in response to user prompts or
other inputs by being trained on material in large reference datasets.

As technology advances, it is likely that Al programs and systems will be capable of generating
text or other content in the absence of a user’s prompt.

The Memorandum also recognizes that individual judges may nevertheless find it useful
to adopt a rule concerning the use of GenAl in order “to alert attorneys and unrepresented parties
to the risks associated with the use of generative Al, and to ensure that they are on notice as to
the possible consequences of misusing it.” The Task Force, the Litigation Committee, and the
Ethics Committee believe it is sensible that the proposed Part 161 includes a model rule that
judges across the state can adopt, thereby promoting uniformity as well as avoiding the burden
for each judge to "reinvent the wheel™ with his/her own GenAl rule.

Conclusion

The findings of multiple years of research and analysis by the Task Force, the Litigation
Committee, and the Ethics Committee are consistent with the GenAl Proposal, and the Task
Force, the Litigation Committee, and the Ethics Committee agree with OCA that it is not
advisable for a court to impose an outright ban on the use of any GenAl
technology. Accordingly, and subject to the recommendation above, the Task Force, the
Litigation Committee, and the Ethics Committee fully support the GenAl Proposal, and we urge
OCA to adopt the slightly modified proposal.

Respectfully,

Presidential Task Force on Artificial
Intelligence and Digital Technologies
Lorraine McGowen, Co-Chair

Tiffany Smith, Co-Chair

Jerome Walker, Co-Chair



Litigation Committee
Cassandra L. Porsch, Chair

Professional Ethics Committee
Michael E. Salzman, Chair

Task Force Subcommittee on the Use of
Artificial Intelligence in the Judiciary
Harut Minasian, Co-Chair

David Zaslowsky, Co-Chair

Contact
Mary Margulis-Ohnuma, Senior Policy Counsel | 212.382.6767 | mmargulis-ohnuma@nycbar.org
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