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STATUTES OF LIMITATIONS IN ARBITRATION IN THE UNITED STATES

Statutes of limitations have an unusual position in arbitration, particularly in the United States. In
domestic court litigation in the United States, courts apply a range of choice-of-law rules to time-bar
issues. Historically, many courts viewed limitations as a procedural issue and applied the statute of
limitations applicable to the forum (with variations under borrowing statutes), although in recent decades
courts have diverged from that model significantly. If the forum-law approach were to be applied in
arbitration, it would mean applying the statute of limitations at the seat of arbitration.

At the same time, some courts in the United States have held, in the context of applications to
compel or stay arbitration, that arbitrators are not bound to apply statutes of limitations, typically on the
ground that the statutes are directed to “actions” or similar terms interpreted to refer to lawsuits in court.
These courts, however, also conclude that the choice of whether to apply a statute of limitations and what
statute to apply is one for the arbitrators that will rarely be overturned. A few state statutes, in particular
in lowa, Georgia and New York, expressly allow courts to determine whether an arbitration claim is barred
by the statute of limitations, but those jurisdictions are a minority.

Against this background, the New York City Bar International Commercial Disputes Committee
has sought to determine, to the extent possible, what arbitral tribunals seated in the United States actually
do when presented with a defense that a claim is barred by statutes of limitations. A review of published
arbitration awards that have addressed such defenses suggests that arbitral tribunals overwhelmingly apply
a statute of limitations to decide the issue, but only rarely apply the statute of limitations at the seat of
arbitration where the seat differs from the substantive law governing the dispute.! Out of 58 U.S.-seated
awards reviewed that addressed a statute of limitations defense, eight tribunals (14%) declined to apply
any statute of limitations, and only two (3%) applied the statute of limitations at the seat. In the remaining
48 awards (83%), the tribunal applied the governing contractual or statutory law (including on occasion
applying a borrowing statute that referred to other law). However, in about 40% of those 48 awards, the

' The Annexes to this Report provide (i) an overview of the methodology followed to identify the publicly available awards
included in this review (Annex I), and (ii) a spreadsheet detailing the 91 awards reviewed, summarizing their holdings and
indicating how the awards were categorized (Annex II). A fuller version of Annex II is available at
https://www.nycbar.org/wp-content/uploads/2025/09/Annex-I1-to-Report-on-Statutes-of-Limitations-in-Arbitration-in-the-
US.xIsx.
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tribunal did not need to decide what law applied, either because the parties agreed to apply the governing
law or because the seat and the jurisdiction of the governing law were the same.

These trends with respect to U.S.-seated awards are also observed in arbitration awards reviewed
in a sample of jurisdictions outside the United States. Of the 33 non-U.S.-seated awards, only two
tribunals (6%) applied the law of the seat to determine the applicable statute of limitations, and 14 tribunals
(42%) applied the law governing the claim to determine the applicable statute of limitations. In 16 non-
U.S.-seated awards (48%), the parties either agreed that the governing law should be applied to determine
the applicable statute of limitations or the law governing the claim and the law of the seat were the same.
(In one of the non-U.S.-seated arbitrations, the tribunal ruled that the claim was timely under both the law
of the contract and the law of the seat.)

We present below a chart summarizing the results of our review; further detail regarding these
results appears in Part II.
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This Report has three Parts. In Part I, we present a brief overview of the law in the United States
on, first, choice of law regarding statutes of limitations in U.S. court cases, and second, application of
statutes of limitations in arbitration.

In Part II, we present the results of the Committee’s review of publicly available arbitral awards,
including both a statistical analysis of the available awards in arbitrations with U.S. and non-U.S. seats
and descriptions of examples of the awards reviewed.

In Part III, we briefly discuss the implications of the review for practitioners.

L U.S. Law on the Application of Statutes of Limitations in Arbitration

A. Overview of Choice-of-Law Regarding Statutes of Limitations in U.S. Court Cases

The traditional view of courts in the United States has been that statutes of limitations are
“procedural” in the interstate context for conflict of law purposes. Under that view, the forum applies its
own statute of limitations” unless the law of the state that created a right of action ties the time limit to
that right.> The application of the law of the forum has long been mitigated in many states by “borrowing
statutes.” Borrowing statutes typically state that, where a claim would be barred by the statute of
limitations where a claim accrued, but would be permitted by the statute of limitations of the forum, the
forum law will “borrow” the statute of limitations where the claim accrued so as to bar the claim.* Some
borrowing statutes limit their application to plaintiffs who reside outside of the forum state or have other
variations.> The aim of borrowing statutes is to prevent plaintiffs from “forum shopping,” that is, bringing

2 See RESTATEMENT (FIRST) OF CONFLICT OF L. §§ 603, 604 (A.L.1. 1934) (“RESTATEMENT”) (forum applies (i) shorter statute
of limitations even if not barred where cause of action arose or (ii) longer statute of limitation even if action is barred in state
where the cause of action arose); RESTATEMENT (SECOND) OF CONFLICT OF L. § 141(1)—(2) (A.L.I. 1971) (“RESTATEMENT
(SECOND)”) (action will not be maintained if barred by the forum statute of limitations, including its borrowing provision,
and action will be maintained if not barred by statute of limitations of forum, even if barred by the statute of limitations of
another state).

3 See RESTATEMENT § 605 (where the law of a state which has created a right of action makes the time limit a “condition” of
the right, no action begun after that period can be maintained in any state); RESTATEMENT (SECOND) § 143 (action will not be
entertained in another state if barred in the state of the otherwise applicable law by a statute of limitations that bars the right
and not merely the remedy)

4 E.g., DEL. CODE ANN. tit. 10, § 8121 (2025) (“Where a cause of action arises outside of this State, an action cannot be
brought in a court of this State to enforce such cause of action after the expiration of whichever is shorter, the time limited by
the law of this State, or the time limited by the law of the state or country where the cause of action arose, for bringing an
action upon such cause of action.”); N.Y. C.P.L.R. 202 (McKinney 2025) (providing that an action “based upon a cause of
action accruing without the state cannot be commenced after the expiration of the time limited by the laws of either the state
or the place without the state where the cause of action accrued, except that where the cause of action accrued in favor of a
resident of the state the time limited by the laws of the state shall apply™).

SE.g,N.Y.CPL.R. 202 (McKinney 2025) (borrowing limited to nonresident plaintiffs); CAL. CIv. PROC. CODE § 361 (West
2025) (excluding suits by residents); [OWA CODE ANN. § 614.7 (2024) (referring to defendant’s residence); MASS. GEN. LAWS
ch. 260, § 9 (2024) (referring to plaintiff’s residence); WASH. REV. CODE ANN. § 4.16.290 (2025) (excluding suits in which
either party is a resident).



a claim that is barred in the jurisdiction where the claim arose in a forum with a longer statute of
limitations.

Over the last several decades, in addition to borrowing statutes, a diversity of approaches to the
choice-of-law rules with respect to statutes of limitations has emerged. Six states have adopted the
Uniform Conflict of Laws-Limitations Act of 1982, which provides that statutes of limitations are
“substantive,” and, with certain exceptions, are governed by the law that governs the merits of the claim.b
In addition, a number of courts have relied on common law principles to treat statutes of limitations as
they would any other choice-of-law issue. Those courts apply whatever contacts-based or other choice-
of-law approach they have adopted to determine the limitations issue as well, which may result in
application of the governing law or the forum law.” These choice-of-law developments, along with the
Uniform Act and the role of borrowing statutes, are reflected in a 1988 revision to the Restatement of the
Law (Second), Conflict of Laws as well as in a recent Tentative Draft for a Third Restatement.®

A related issue with respect to statutes of limitations is whether a choice-of-law clause in a contract
includes the statute of limitations of the chosen state. For courts in the United States, the answer has
traditionally been that a choice-of-law clause does not refer to the statute of limitations of the chosen state,
presumably because courts had treated statutes of limitations as procedural.” Even where courts have

6 UNIF. CONFLICT OF L.-LIMITATIONS ACT §§ 2, 4 (Unif. L. Comm’n 1982); MINN. STAT. § 541.31 (2025); MONT. CODE ANN.
§ 27-2-503 (2025); NEB. REV. STAT. § 25-3203 (2025); N.D. CENT. CODE § 28-01.2-02 (2025); OR. REV. STAT. § 12.430
(2025); WASH. REV. CODE § 4.18.020 (2025). The Uniform Act has a limited exception that authorizes resort to the law of
the forum if the limitations period of the applicable foreign law is “substantially different” from the limitations period of the
forum state and “has not afforded a fair opportunity to sue upon, or imposes an unfair burden in defending against, the
claim.” UNIF. CONFLICT OF L.-LIMITATIONS ACT § 4 (Unif. L. Comm’n 1982).

7 See, e.g., Merkle v. Robinson, 737 So. 2d 540 (Fla. 1999) (applying longer statute of limitations of state of most significant
relationship even when statute of limitations of the forum barred the action); Johnson v. Pischke, 700 P.2d 19 (Idaho 1985)
(applying statute of limitations of state of “most significant relationship” such that different statutes of limitations applied to
different defendants although claims arose from the same accident).

8 Under the 1988 revision to the Restatement (Second), the forum’s shorter limitations period will apply. The forum’s longer
statute of limitations will apply unless there is no substantial interest of the forum and the claim is barred under the statute of
limitations of the state with the most significant relationship. RESTATEMENT (SECOND) § 142 (A.L.I. 1988 rev.).

In the Tentative Draft for the Restatement (Third), the forum statute of limitations will apply when it is shorter. The Tentative
Draft explicitly states that the dismissal can be with or without prejudice, depending on the purpose of the limitations period
as applied to the facts. A longer limitations period of the forum state does not apply when the claim is based on foreign law
and the limitations period under that foreign law bars the suit, unless maintaining the claim promotes a substantial interest of
the forum. When a claim is based on foreign law, the forum applies a foreign statute of repose that bars the claim. Tent. Draft
No. 5, RESTATEMENT (THIRD) OF CONFLICT OF L. § 5.31 (A.L.I. Apr. 2025).

9 See, e.g., Pivotal Payments Direct Corp. v. Planet Payment, Inc., No. N15C-02-059, 2015 WL 11120934, at *3 (Del. Super.
Ct. Dec. 29, 2015) (choice-of-law clause selecting New York law did not include New York statute of limitations since it was
not expressly included; under Delaware law statutes of limitations are procedural); Fin. Bancorp, Inc. v. Pingree & Dahle,
Inc., 880 P.2d 14, 16-17, n. 2 (Utah Ct. App.1994) (choice of California law did not include California statute of limitations;
lex fori rule applies regardless of a contract’s choice-of-law provision selecting another state’s law unless the contract
expressly provides for application of that state’s statute of limitations); cf. Tanges v. Heidelberg N. Am., Inc., 93 N.Y.2d 48,
53-58 (N.Y. 1999) (stating that statutes of limitations are not usually included in choice-of-law clauses but a statute of repose
is part of substantive law).
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applied a contacts-based or other choice-of-law analysis, some states nonetheless interpret choice-of-law
clauses not to refer to statutes of limitations,'? whereas a few have abandoned that view and have held that
a choice-of-law clause includes the chosen state’s statute of limitations.!!

B. Overview of U.S. Law on Application of Statutes of Limitations in Arbitration

The Federal Arbitration Act'? makes no mention of statutes of limitations or their applicability to
arbitration. As a leading commentator on international arbitration notes, the United States is an outlier in
this regard.’> Outside of the United States, “[t]here is almost unanimous international consensus that
statutes of limitations apply fully in international arbitral proceedings, just as they do in national courts
and other tribunals.”'* Most common law jurisdictions (including England, Hong Kong, New Zealand,
Singapore, and Ontario, among others) have specific statutory provisions confirming the application of
statutes of limitation in arbitration.!> The same applies to civil law jurisdictions, mostly based on judicial
decisions or commentary.'®

Thus, with the exception of a handful of states that are discussed below, most jurisdictions in the
United States leave the questions of whether to apply a statute of limitations, and which statute of
limitations to apply, to the arbitrators."” That result has been reached in two primary ways, one
uncontroversial and the other one that has elicited considerable scholarly criticism.

The uncontroversial approach is that courts will refuse to vacate an award based on a claim of an
erroneous application of a statute of limitations, or will refer a matter to arbitration notwithstanding an

10 See, e.g., Educ. Res. Inst., Inc. v. Piazza, 794 N.Y.S.2d 65, 66 (N.Y. App. Div. 2005) (holding that Ohio choice-of-law
clause did not include Ohio’s statute of limitations because “New York courts . . . apply contractual choice of law clauses
only to substantive issues”). However, New York cases have held that a clause that reads “governed . . . and enforced in
accordance with” a state’s law does include that state’s “procedure,” which has been interpreted to mean both the statute of
limitations and the borrowing statute of the state referred to. See 2138747 Ontario, Inc. v. Samsung C & T Corp., 31 N.Y.3d
372,375,378 (N.Y. 2018). See also the discussion below at pages 9-10 regarding varying results in state and federal courts
on whether such a governing law clause that calls for application of the state statute of limitations also calls for the
application of New York arbitration law that permits the court, rather than the arbitrator, to apply the state statute of
limitations.

' See, e.g., Hambrecht & Quist Venture Partners v. Am. Med. Inter’l, Inc., 46 Cal. Rptr. 2d 33, 35 (Cal. Ct. App. 1995).
129 U.S.C. §§ 1-16,201-208, 301-307, 401-402.

13 Gary Born, INTERNATIONAL COMMERCIAL ARBITRATION § 19.11 (3d ed. 2021).

Y.

5.

1614,

17 See RESTATEMENT OF THE U.S. L. OF INT’L COMM. & INV.-STATE ARB, § 2.21 cmt. b (A.L.1. 2023) (“The timeliness of a
claim in arbitration is ordinarily a matter that a court will not address, but rather is one for the arbitral tribunal to determine.
It falls within the general category of non gateway issues that should be referred to the arbitral tribunal for decision.”).



argument that a claim is time-barred, holding that the question is one for the arbitrators to decide.!® For
example, in Merchants Mutual Insurance Co. v. American Arbitration Association, the Pennsylvania
Supreme Court declined to grant an injunction to restrain an arbitration where the claims were allegedly
barred by the statute of limitations, on the ground that “the issue of the applicability of the statute of
limitations comes within the arbitrator’s purview.”!”

The more controversial approach to leaving the question of the application of statutes of limitations
to the arbitrators is that a number of courts, in the context of motions to stay or enjoin arbitrations, have
held that state statutes of limitations do not, by their terms, apply in arbitration at all unless the parties
have agreed that such limitation periods are applicable. These courts reason that statutes of limitations
that refer to “suits,” “civil actions,” or similar terms are referring to claims to be resolved through litigation
rather than claims to be resolved in arbitration. For example, in Son Shipping Co. v. De Fosee & Tanghe,?
the Second Circuit decided that where an arbitration demand was not made within the one-year limitation
for “suits” ordinarily applicable under a federal maritime statute of limitations, there was no time bar
because an arbitration is not a “suit.”?! The court stated that “unless [the parties] see fit to condition their
agreement by an express time limitation, a demand within a reasonable time, as here, is not barred.”*

18 See, e.g., Wagner Constr. Co. v. Pac. Mech. Corp., 157 P.3d 1029, 1030 (Cal. 2007) (“Where, as here, the parties have
agreed to arbitrate any dispute arising out of their contract, the affirmative defense that the statute of limitations has run is for
the arbitrator rather than the court to decide.”); Augusta v. Keehn & Assocs., 123 Cal. Rptr. 3d 595, 601 (Cal. Ct. App. 2011)
(“the statute of limitations dispute was arbitrable); Kennedy, Cabot & Co. v. Nat’l Ass'n of Sec. Dealers, Inc., 49 Cal. Rptr.
2d 66, 67 (Cal. Ct. App. 1996) (overturning an injunction restraining arbitration because “any statute of limitations issues
relating to [the] claim [were] within the scope of the pending arbitration); Wagner v. Drees Co., 422 S.W.3d 281, 283 (Ky.
Ct. App. 2013) (declining to vacate award dismissing claim as untimely); Merchs. Mut. Ins. Co. v. Am. Arb. Ass'n, 248 A.2d
842, 843-44 (Pa. 1969) (declining to enjoin arbitration); Morse v. Fisher Asset Mgt., LLC, 206 A.3d 521, 528 (Pa. Super. Ct.
2019) (declining to vacate award dismissing claim as untimely because “the issue of the applicability of the statutes of
limitations was properly before the arbitrator”); Woodward Heating & Air Conditioning Co. v. Am. Arb. Ass'n, 393 A.2d 917,
920 n.4 (Pa. Super. Ct. 1978) (“It has been held that whether a claim is barred by the statute of limitations should be
determined by arbitration.”).

19248 A.2d at 843-44.

20199 F.2d 687 (2d Cir. 1952).
2 Id. at 689.

27d.



State courts in Connecticut,>® Maine,?* Maryland,>> Massachusetts,?® Minnesota,?’ North Carolina®® and

t29

Vermont?® have reached similar conclusions.?’

Commentators have criticized this approach, arguing that the conclusion that statutes of limitations
do not apply in arbitration “not only represents poor policy but rests on the wholly unrealistic assumption
that legislators take the asserted difference between the terms ‘actions’ and ‘claims’ into account in
deciding upon an enactment’s wording.”*! But it bears emphasizing that courts that have held that statutes
of limitations do not apply in arbitrations were addressing whether to refer a claim to arbitration—not
whether the statute of limitations should in fact apply in the arbitration. Indeed, several of these courts

2 Skidmore, Owings & Merrill v. Conn. Gen. Life Ins. Co., 197 A.2d 83, 88 (Conn. Super. Ct. 1963) (“[T]here appears to be
no sound reason, in the absence of an express statutory provision, for including an arbitration proceeding within the type of
actions intended to be encompassed within the bar of the Statute of Limitations.”); Bobbin v. Sail the Sounds, LLC, 107 A.3d

414, 417 (Conn. App. Ct. 2014) (“arbitration proceeding is not civil action within bar of statute of limitations™) (citing
Skidmore, 197 A.2d at 88)).

24 Lewiston Firefighters Ass'n, Loc. 785, Int’l Ass'n of Firefighters, AFL-CIO v. City of Lewiston, 354 A.2d 154, 167 (Me.
1976) (“Arbitration is not an action at law and the statute is not, therefore, an automatic bar . . ..”).

25 Gannett Fleming, Inc. v. Corman Constr., Inc., 220 A.3d 411, 424 (Md. Ct. Spec. App. 2019) (declining to stay arbitration
after expiration of statutory limitation period holding that the statute of limitations in question only applied to “civil action[s]
at law” and “arbitration proceedings are not civil actions at law”).

26 Carpenter v. Pomerantz, 634 N.E.2d 587, 590 (Mass. App. Ct. 1994) (“As used in statutes of limitation, the word ‘action’
has been consistently construed to pertain to court proceedings.”) (collecting cases); Shafnacker v. Raymond James &
Assocs., Inc., 683 N.E.2d 662, 667 (Mass. 1997) (citing Carpenter, 634 N.E.2d at 590).

2 Har-Mar, Inc. v. Thorsen & Thorshov, Inc., 218 N.W.2d 751, 753-55 (Minn. 1974) (“Based upon the special nature of
arbitration proceedings and both the statutory and common-law meaning of the term ‘action,” we feel compelled to hold that
[the statute of limitations] was not intended to bar arbitration . . . solely because such claim would be barred if asserted in an
action in court.”); Vaubel Farms, Inc. v. Shelby Farmers Mut., 679 N.W.2d 407, 412 (Minn. Ct. App. 2004) (upholding the
district court’s finding that the limitation for “suits” established in the contract was inapplicable to arbitration because
arbitrations are not “suits” as they are “not proceedings in a court of law”).

8 Cameron v. Griffith, 370 S.E.2d 704, 704 (N.C. Ct. App. 1988) (“[Bly its terms the limitations period . . . applies only to an
‘action,” which is a ‘judicial proceeding,’ . . . and an arbitration is neither an ‘action’ nor a ‘judicial proceeding,’ but a non-
judicial, out-of-court proceeding . . . .”).

2 Clayton v. Unsworth, 8 A.3d 1066, 1073 (Vt. 2010) (“[A]bsent any agreement to the contrary, the relevant statute of
limitations, by its plain terms, does not apply” in arbitration.).

30 By contrast, Florida’s Supreme Court has held, in an action for declaratory relief regarding a pending arbitration, that “an
arbitration proceeding is within the statutory term ‘civil action or proceeding’” and accordingly, “arbitration claims . . . are
governed by the statute of limitations.” Raymond James Fin. Servs., Inc. v. Phillips, 126 So. 3d 186, 188 (Fla. 2013).

31 George A. Bermann, Chapter 3: Matching Twilight Issues with National Law, in TWILIGHT ISSUES IN INTERNATIONAL
ARBITRATION: LATENT CHOICE OF LAW CHALLENGES 33, 49 (2023). See also Born, supra note 13, at § 19.11 (“The better
view—which is mandated by the New York Convention, the FAA and the policies underlying statutes of limitations—is that
limitations periods apply in arbitration.” But see 31 WILLISTON ON CONTRACTS § 79:115 (4th ed. 2025) (“Absent any
agreement to the contrary, the statute of limitations for civil actions, by its plain terms, does not apply to an arbitration
proceeding. Arbitration is not the bringing of an action under the statutes of limitation, and parties are generally free to
structure their arbitration agreements as they see fit.”).



have held that the applicability of statutes of limitations is an issue for arbitrators to decide,* and
accordingly have declined to vacate awards in which arbitrators have applied statutes of limitations even
if, in the courts’ view, the application was erroneous.>

Additionally, at least five states have, by statute, restrained an arbitrator’s power to decide whether
to apply a statute of limitations.>* Washington’s arbitration statute expressly provides that the same
statutes of limitations apply in arbitration as those that would apply in a court action: “[a] claim sought
to be arbitrated is subject to the same limitations of time for the commencement of actions as if the claim
had been asserted in a court.” Similarly, Texas’s rules of civil procedure provide that “[a] party may not
assert a claim in an arbitration proceeding if the party could not bring suit for the claim in court due to the
expiration of the applicable limitations period.”>

Iowa, Georgia, and New York, by contrast, provide a mechanism for parties to apply to the court
to assert a statute of limitations as a bar to an anticipated or pending arbitration.’” Iowa provides that if,
at the time a demand for arbitration was made or notice of intention to arbitrate was served, the claim

32 See, e.g., Lewiston Firefighters Ass'n, Loc. 785, Intern. Ass'n of Firefighters, AFL-CIO, 354 A.2d at 167 (“[T]he final
disposition of such questions [i.e., whether the statute of limitations applies in arbitration] should be left to the arbitrator.”);
Off- of Supply, Gov't of Republic of Korea v. New York Navigation Co., Inc., 469 F.2d 377, 380 (2d Cir. 1972) (“[1]t is for the
arbitrators, not the court, to decide whether a claim is time-barred by their agreement.”).

33 See, e.g., Off. of Supply, Govt. of Republic of Korea, 469 F.2d at 379-80 (declining to vacate an award where the arbitrators
applied the statute of limitations in the arbitration); Miller v. Prudential Bache Sec., Inc., 884 F.2d 128, 129 (4th Cir. 1989)
(same); Berkley v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No. 1:06CV606, 2008 WL 755875, at *4-6 (S.D. Ohio Mar.
19, 2008) (same); Huitt v. Wilbanks Sec., Inc., No. 17-cv-00919, 2017 WL 4697502, at *6 (D. Colo. Oct. 19, 2017) (“[E]ven
if the [arbitral] Panel erroneously applied the applicable statutes of limitations, the Court would still not vacate the Award
based upon a manifest disregard of the law.”); NCR Corp. v. CBS Liquor Control, Inc., 874 F. Supp. 168, 173 (S.D. Ohio
1993) (“[E]ven if the Arbitrator had been wrong [in holding that the statute of limitations is not directly applicable in
arbitration], this Court would have no authority to review the merits of his decision on this issue.”); Cameron, 370 S.E.2d at
705 (“[T]he arbitrators’ mistake, if any, as to the statute of limitations was a hazard that respondents assumed when they
agreed to arbitration, and we know of no authority that entitles them to be relieved thereof.”).

34 In addition, several states have statutes that state that filing an arbitration tolls the statute of limitations with respect to
specified claims. E.g., CAL. C1v. PROC. § 1281.97(c) (West 2025) (in employment and consumer arbitrations, if the employee
or consumer withdraws the claim from arbitration and proceeds with an action in a court, the statute of limitations is tolled as
of the date of the first filing of a claim in a court, arbitration forum, or other dispute resolution forum); IND. CODE ANN. § 34-
57-3-15 (2024) (the statute of limitations ceases to run after an arbitration is initiated); NEV. REV. STAT. § 38.350 (2024)
(tolling the statute of limitations from the time the claim is submitted to mediation or arbitration for certain claims relating to
residential property within common-interest communities); R.I. GEN. LAWS § 10-3-23(c) (2025) (same as California).

35 WASH. REV. CODE § 7.04A.090(3) (2024).

36 TEX. CIV. PRAC. & REM. CODE ANN. § 16.073(a) (West 2025). The rule further provides, “A party may assert a claim in an
arbitration proceeding after expiration of the applicable limitations period if: (1) the party brought suit for the claim in court
before the expiration of the applicable limitations period; and (2) the parties to the claim agreed to arbitrate the claim or a
court ordered the parties to arbitrate the claim.” Id. § 16.073(b).

As noted supra note 30, the Florida Supreme Court has also held that the relevant Florida statute of limitations applies to bar
an arbitration, affirming a grant of declaratory relief with respect to a pending arbitration. Raymond James, 126 So. 3d at
188.

37 JTowA CODE § 679A.20 (2025); GA. CODE ANN. § 9-9-6(b)(3) (2025); N.Y. C.P.L.R. 7503(b) (McKinney 2025).



would be barred by an applicable statute of limitations if brought in court, a party may apply to a court to
bar the arbitration (unless the rules of the arbitration “expressly prohibit[]” asserting a statute of
limitation).® Georgia and New York each provide for a short period of time—30 days in Georgia, 20
days in New York—from service of a notice of intention to arbitrate (in New York) or demand for
arbitration (in both states) in which to bring such an application.’* In Georgia and New York, a party’s
failure to raise the statutes of limitations in court does not preclude that party from asserting the limitation
as a bar in the arbitration, and both statutes expressly provide that an arbitrator has discretion whether to
apply the statute of limitations.*’

In New York, whether the court or the arbitrator decides whether a claim is timely may also depend
on whether it is the New York state court or the federal court in New York that is asked to apply N.Y.
C.P.L.R. 7502(b). In In re Smith Barney, Harris Upham & Co., Inc. v. Luckie, the New York Court of
Appeals held that a choice-of-law clause providing that “[an] agreement and its enforcement shall be
governed by the Laws of the State of New York” manifests that “the parties intend[] that New York law
govern[s] the arbitration,” and thus authorizes courts to stay arbitration—including arbitrations subject to
the FAA—to determine the timeliness of the claims under C.P.L.R. 7502(b).*! The federal courts in New
York, however, have rejected Luckie and construe similarly worded choice-of-law provisions as evincing
the parties’ intent that any timeliness dispute should be decided by the arbitrator. These federal court
decisions reason that, under federal arbitrability rules, choice-of-law clauses are read to “address only
substantive rights and obligations, and not the State’s allocation of power between alternative tribunals.”*?
Thus, in New York, the opportunity to avail oneself of C.P.L.R. 7502(b) and have a court decide a statute
of limitations issue pertaining to a dispute otherwise subject to arbitration depends on (a) whether C.P.L.R.
7502(b) is deemed to apply expressly by the terms of the parties’ arbitration agreement or by virtue of the

3 JowA CODE § 679A.20 (2025).
3 GA. CODE ANN. § 9-9-6(c)(3) (2025); N.Y. C.P.L.R. 7503(c) (McKinney 2025).

40 GA. CODE ANN. § 9-9-5(b); N.Y. C.P.L.R. 7502(b) (McKinney 2025). Both statutes also provide that an award shall be
vacated on the application of a party who neither participated in the arbitration nor was served with a notice of intention to
arbitrate (New York) or demand for arbitration (Georgia) if the court finds that the arbitrated claim was barred by a limitation
of time. GA. CODE ANN. § 9-9-13(¢)(4); N.Y. C.P.L.R. 7511(b)(2)(iv) (McKinney 2025). Outside of this narrow exception,
an arbitrator’s determination of the applicability of a time bar “shall not be subject to review of the court on an application to
confirm, vacate, or modify the award . . . .” GA. CODE ANN. § 9-9-5(b); see also N.Y. C.P.L.R. 7502(b) (McKinney 2025).
At least in New York, the statute contemplates that only statutory time bars may be raised with the court. N.Y. C.P.L.R.
7502(b) (McKinney 2025). Contractual time bars are to be resolved by arbitrators. See Practice Commentaries to N.Y.
C.PL.R. 7502 (McKinney 2025) at C7502:5 (“[T]he limitations of time to which CPLR 7502(b) applies is strictly a statutory
period. Compliance with contractually-imposed periods of limitation is an issue to be resolved by the arbitrator.”).

4185 N.Y.2d 193, 198, 202-04 (N.Y. 1995), cert. denied, 516 U.S. 811 (1995) (emphasis added).

42 Betchel do Brasil ConstrucdesLtda. v. UEG Araucdria Ltda., 638 F.3d 150, 152, 154-58 (2d Cir. 2011) (holding that the
issue of timeliness was for the arbitrator to decide, not the court, because it was at least ambiguous whether the parties agreed
to permit recourse to C.P.L.R. 7502(b)); see also PaineWebber Inc. v. Bybyk, 81 F.3d 1193, 1196, 1198-1200 (2d Cir. 1996)
(rejecting application of C.P.L.R. 7502(b) despite language providing that “[the] agreement and its enforcement shall be
construed and governed by the laws of the State of New York” because there was no ““clear and unmistakable’ evidence from
the arbitration agreement . . . that the parties intended for the question of arbitrability to be decided by the arbitrator”)
(emphasis added).



word “enforced” in the choice-of-law clause, and (b) whether the judicial proceeding is pending in state
or federal court.*?

As a result, in international arbitrations, or domestic arbitrations where the citizenship of the
parties or the underlying claim provides a basis for federal subject matter jurisdiction, the federal courts
in New York will not hear the statute of limitations defense but will defer to the arbitrator to determine
whether the claim is time-barred. Conversely, if a respondent timely applies to a court for relief, in
arbitrations that are not subject to the FAA because they do not involve interstate commerce, or that
implicate interstate commerce but do not provide a basis for diversity or federal question jurisdiction, New
York state courts will apply C.P.L.R. 7502(b) and a judge, rather than the arbitrators, will decide whether
a claim is barred by the relevant statute of limitations.**

II. Arbitral Tribunals’ Application of Statutes of Limitations

With U.S. courts pursuing a range of choice-of-law approaches to selecting the statute of
limitations to apply in actions before them, and with U.S. laws predominantly leaving to the arbitrators
the question of whether a statute of limitations bars a claim in arbitration, two questions arise: Do arbitral
tribunals apply statutes of limitations? And, if so, what statute of limitations do arbitrators apply?

To attempt to answer these questions, we reviewed publicly available arbitral awards from the Jus
Mundi database that (i) addressed whether a statutory limitations period barred a claim and (i1) were issued
in arbitrations seated in the United States (“U.S.-Seated Awards”). In order to determine whether U.S.-
seated tribunals adopted a different approach from those seated elsewhere, the Committee also examined
arbitral awards from the Jus Mundi database that addressed whether a statutory limitations period barred
a claim where the arbitration was seated in jurisdictions representative of both common law and civil law
traditions, namely Paris, Geneva, Zurich, Stockholm, and London (the “Non-U.S.-Seated Awards™). The
review included 91 awards, of which 58 were U.S.-Seated Awards and 33 were Non-U.S.-Seated
Awards.®

The review of publicly available awards shows that arbitral tribunals have adopted different
approaches to determine which limitations period applies to bar a claim, but the predominant approach is
that the law governing the claim also governs the timeliness of the claim, either as a result of the parties’

43 In Betchel, the respondent initially sought a stay of the arbitration in New York state courts based on C.P.L.R. 7502(b). 638
F.3d at 152-53. The claimant removed the case to federal court and the Second Circuit held that the respondent could not
avail itself of C.P.L.R. 7502(b) after the district court initially granted a stay. Id. at 154-58.

44 See generally Boaz S. Morag & Katie Gonzalez, CPLR Article 75 or the Federal Arbitration Act: Which One Applies to
Arbitrations in New York and Why It Matters, 52 INT’'L L. 265 (2019).

43See Annex I to this Report for a fuller description of the methodology used to select the awards in the review, and Annex 11
for a spreadsheet detailing these awards.
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agreement or a determination by the tribunal.*® This result is consistent for both U.S.-Seated Awards and
Non-U.S.-Seated Awards.

We recognize that our sample is not necessarily representative of all arbitral practice. The Jus
Mundi database is largely derived from awards that have been made public through court filings, which
means the awards were either challenged or sought to be confirmed, and may result in a bias towards more
controversial outcomes. Still, the strong predominance of the application of the governing law to statutes
of limitations issues in the arbitral awards reviewed appears to demonstrate a relatively consistent practice
in arbitration both in the United States and elsewhere.

This Part II of this Report is divided into two sections:

e Section A identifies various approaches used by arbitrators to determine which statutory
limitations period to apply and summarizes the results of our review of publicly available
arbitral awards addressing this issue; and

e Section B examines particular arbitral awards that exemplify the various approaches that
arbitral tribunals have used to determine which limitations period to apply.

A. Overview of Approaches Arbitral Tribunals Use to Determine the Applicable
Statutory Limitations Period

This Section catalogues the various approaches to determining whether to apply a statutory
limitations period as a bar to a claim and the prevalence of each approach in the sample of U.S.-Seated
Awards and Non-U.S.-Seated Awards.

1. Limitations periods are inapplicable to arbitration

U.S.-Seated Awards. Out of the 58 U.S.-seated arbitrations, eight tribunals (14%) declined to apply
any statutory limitations period to bar a claim on the ground that limitations periods are inapplicable to

arbitration.

e In four of those awards (7%), the tribunals ruled that statutory limitations periods do not apply
in arbitrations, based either on the language of the statute of limitations in question or a general
conclusion that statutes of limitations do not apply in arbitration.

e Inthree awards (5%) seated in New York, the tribunals declined to apply a statutory limitations
period, in the exercise of their discretion afforded by N.Y. C.P.L.R. 7502(b).

46 These results confirm the observation of certain commentators. See Born, supra note 13, §19.03(G)(2); Bermann, supra
note 31, at 47.
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e In one New-York seated arbitration, the tribunal rejected the argument that it was not
authorized to apply a statutory limitations period based on its interpretation of the AAA
Commercial Rules, which purportedly “authorize arbitrators to decide whether there are any
‘time requirements associated with’ the filing of any claim . . . and to determine whether it
would be ‘just and equitable’ to grant any remedy or relief.”*’

Non-U.S.-Seated Awards. There were no non-U.S.-seated arbitrations in our review that
determined that statutes of limitation do not apply in arbitration.

2. Law governing the claim also governs the timeliness of the claim

In 36 arbitrations (both U.S.-seated and non-U.S.-seated), the tribunals decided that the law
governing the claim provided the applicable limitations period and determined the timeliness of the claim.
The awards often did not expressly address the choice of that law, but we inferred that the tribunal decided
to apply the law governing the claim because the law of the seat and the law governing the claim were
different, and the tribunal chose to apply the law governing the claim to the limitations issue.

We note, however, that in three of the 36 cases, tribunals applied the “whole law” of the governing
law, including its conflicts-of-law rules (or borrowing statutes), thereby sometimes resulting in the
application of a statutory limitations period supplied by a different jurisdiction.

More specifically:

U.S.-Seated Awards. In 22 out of 58 U.S.-seated arbitrations (38%), the tribunal ruled that the law
governing the claim also governed the timeliness of the claim, resulting in the application of the limitations

period supplied by:
e the law of the contract in ten awards;

e the conflict-of-law rules (including borrowing statute) of the law of the contract in two awards;
and

e the statute under which the relief was sought in 10 awards.

Non-U.S.-Seated Awards. In 14 out of the 33 Non-U.S.-Seated Awards (42%), the tribunal ruled
that the law governing the claim also governed the timeliness of the claim, resulting in the application of

the limitations period supplied by:

e the law of the contract in ten awards;

47 Signature Pharms., LLC v. Ranbaxy Pharms., Inc., AAA Case No. 01 16 0004 6534, Partial Final Award, 7 12-14, 18, 22
(Dec. 19, 2016).
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e the conflicts-of-law rules (including borrowing statute) of the law of the contract in one award;
and

e the public international law (“PIL”) or general principles of law in three awards.
3. Law of the seat governs the timeliness of the claim

In four of the U.S. and non-U.S.-seated arbitrations, the tribunals decided that the law of the seat
provided the applicable limitations period and determined the timeliness of the claim. Again, the awards
sometimes did not explain the choice of that law, but we inferred that the tribunal made that decision
because the law of the seat and the law of the contract were different, and the tribunal chose to apply the
law of the seat. As with the previous approach, some tribunals did not limit themselves to applying the
statutory limitations period of the law of the seat itself, but applied the conflicts-of-law rules of the law of
the seat to determine which statutory limitations period to apply.

U.S.-Seated Awards. The tribunal ruled that the law of the seat governed the timeliness of the
claims in two of the 58 U.S.-Seated Awards (3%), resulting in the application of the statutory limitations
period supplied by the law of the seat.

Non-U.S.-Seated Awards. The tribunal ruled that the law of the seat governed the timeliness of
the claims in two of the 33 Non-U.S.-Seated Awards (6%), resulting in the application of the limitations
period supplied by the application of the conflicts-of-law rules of the law of the seat.

4. Unspecified whether the law of the seat or law governing the claim governs the
timeliness of the claim

In 13 U.S.-seated and non-U.S.-seated arbitrations, the tribunal applied a statutory limitations
period, apparently in the absence of a party agreement on the question, without specifying whether it was
applying the law of the seat or the law governing the claim. Because the arbitrations were seated in the
same jurisdiction as the law that governed the claims, and the tribunals did not offer a rationale for
applying that jurisdiction’s limitations period, it was not possible to discern the implicit “conflict-of-law”
rule adopted.

U.S.-Seated Awards. In ten of the 58 U.S.-Seated Awards (17%), the tribunal applied a statutory
limitations period without specifying whether it was applying the law of the seat or the law governing the
claim.

Non-U.S.-Seated Awards. In three of the 33 Non-U.S.-Seated Awards (9%), the tribunal applied
such a limitations period without specifying what choice-of-law rule it was applying.

13



5. The parties agreed on the law that governed the timeliness of the claim

In 29 of the U.S. and non-U.S. arbitrations, the parties agreed to the law that governed the
timeliness of a claim, which the tribunal then applied to resolve disputes under that law, such as (i) which
specific limitations period applied based upon the characterization of the claim as sounding in tort or
contract or (ii) whether the specific limitations period actually barred the claim based on accrual, facts,
and/or tolling rules. In 14 of these arbitrations, the awards indicate that the parties agreed that the law
governing the claim also supplied the relevant statutory limitations period. In 15 arbitrations, the awards
indicate that the parties agreed on the law governing the timeliness of the claim, but the law of the seat
and the governing law were the same such that no conflict between the applicable limitations periods
could arise.

U.S.-Seated Awards. In 16 of the 58 U.S.-Seated Awards (28%), the parties agreed on which law
governed the timeliness of the claims. In seven of those arbitrations, the parties agreed that the governing
law supplied the limitations period. In the remaining nine arbitrations, the governing law and the law of
the seat were the same.

Non-U.S.-Seated Awards. In 13 out of the 33 Non-U.S.-Seated Awards (39%) the parties agreed
on which law governed the timeliness of the claims. In seven of those arbitrations, the parties agreed that
the governing law supplied the limitations period. In the remaining six arbitrations, the governing law
and the law of the seat were the same.

6. Claim timely under both law of the contract and law of the seat

In one London-seated arbitration, the tribunal ruled that the claim was timely under both the law
of the contract and law of the seat, thus making it unnecessary to decide definitively which jurisdiction’s
law applied to the timeliness question.*®

The table below summarizes the categorization of all sample awards by approach. The table also
shows which statutory limitations period was applied as a result of these different approaches.

* Dunkwa Cont’l Goldfields Ltd. v. Gov t of the Republic of Ghana, ICC Case No. 18294/ARP/MD/TO, Final Award, {7 321-
33 (July 20, 2015).
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Categorization of U.S.-Seated Awards and Non-U.S.-Seated Awards
by Approach and Resulting Statutory Limitations Period

U.S.- Non-U.S.-
Seated  Seated All

Approach & resulting limitations period Awards Awards Awards
Limitations periods are inapplicable to arbitration 14% 0% 9%
Law governing the claim also governs the timeliness of the claim 38% 2% 40%
Law of the contract 17% 30% 22%
Law resulting from application of conflict-of-law (including borrowing statute) of the law of the contract 17% 3% 12%
Statute under which relief is sought 3% 0% 2%
Other (PIL, General Principles, etc...) 0% 9% 3%
Law of the seat governs the timeliness of the claim 3% 6% 4%
Law of the seat 3% 0% 2%
Law resulting from application of conflict-of-law rule (including borrowing statute) of the law of the seat 0% 6% 2%
Unspecified whether the law of the seat or law of the contract governs the timeliness of the claim 17% 9% 14%
Parties agree as to which law governs the timeliness of the claim 28% 39% 32%
Law of the contract 12% 21% 15%
Law of the seat 0% 0% 0%
Unclear 16% 18% 16%
Tribunal applies both law of the contract and law of the seat 0% 3% 1%

B. Examples of Different Approaches Used by Arbitrators to Determine Applicable
Statutory Limitations Periods

In this Section, we describe the reasoning set forth in awards that exemplify the various approaches
that arbitral tribunals have used to determine which statutory limitations period to apply.

1. Limitations periods are inapplicable to arbitration

Tribunals that declined to apply a statutory limitations period did so on the ground that either (a)
limitations periods are inapplicable to arbitration, usually characterizing the invoked limitations period as
a procedural rule applicable in courts but not in arbitration, or (b) N.Y. C.P.L.R. 7502(b) confers discretion
on the arbitrators whether to apply a statutory limitations period.*” Examples in this category are:

a The tribunal ruled that limitations periods are inapplicable to arbitration
Al-Farez-Wamed Co. v. Kellogg Brown and Roots Services, Inc. (2014)
e Seat: New York

e Arbitral Institution: AAA/ICDR

“None of the awards in our review referred to the Iowa or Georgia statutes discussed in Part I(B) above. As noted on page
12 above, one New York-seated tribunal ruled that statutes of limitations were inapplicable based on its interpretation of the
AAA Commercial Rules.
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e Law Governing Claim: Texas
e Overview of statutory limitations period issue

The respondent contended that the choice-of-law clause, reproduced below, incorporated
a 4-year Texas statutory limitations period such that the claimant’s claim was time-barred.*°

“The governing law of this contract shall be the law of Texas, U.S.A., excluding any
conflict of law provisions which would lead to the application of a different body of law”

The tribunal ruled that the Texas statute of limitations did not apply because the section
relied upon by the respondent only applied to “actions,” which the tribunal interpreted as
excluding arbitration proceedings.>! The tribunal also found that “the parties did not intend that

b

any of the provisions of that obviously inappropriate statute should apply in an arbitration under
their contract.” >

Seaguard Electronics, LLC v. Audiovox Corp., nka VOXX International Corp. (2022)
e Seat: Tustin, CA
e Arbitral Institution: AAA
e Law Governing Claim: California
e Overview of statutory limitations period issue
The respondent contended that the breach of contract claims were time-barred under the

California 4-year limitations period “because the parties agreed that their Agreement and the
9353

merits of any dispute were governed by California law.

The tribunal declined to apply the California statutory limitations period because “[a]s a
general rule, the limitations period prescribed by state law for bringing actions in court do not
apply in arbitration absent (a) an agreement between the parties (typically included in the

30 Al-Farez-Wamed Co. v. Kellogg Brown & Roots Servs., Inc., ICDR Case No. 50-1160-00698-12, Interim Award, 9 3-4

(May 9, 2014).
SUId. 99 5-7.
52 1d. 9 7.

53 Seaguard Elecs., LLC v. Audiovox Corp., nka VOXX Int’l Corp., AAA Case No. 01-18-0003-0518, Partial Final Award with

Regard to the Bifurcated Issues, § 154 (Mar. 3, 2022).

16



arbitration clause) or (b) an express statutory provision.”>* The tribunal apparently based this
conclusion on its view that statutes of limitations are procedural rules that do not affect a
substantive right or obligation.>> The tribunal also noted that the agreement was silent as to any
limitations period, and that both the FAA and the AAA rules were likewise silent as to the issue
of limitations periods.>

b N.Y. C.PL.R. 7502(b)

The New York C.PL.R. 7502(b) Awards

In the three New York-seated arbitrations that fall into this category, the tribunals
declined to apply the N.Y. statutory limitations period because, pursuant to N.Y. C.P.L.R.
7502(b), the arbitral tribunal has discretion whether or not to apply the bar.>” None of the three
awards contains an explanation as to the factors or considerations that informed the arbitrators’
exercise of discretion nof to rule on the limitations defense.

2. The law governing the claim also governs the timeliness of the claim

In most of the awards we reviewed, arbitral tribunals applied the limitations period supplied by the
law governing the claim. In some awards, tribunals applied the “whole law” of the law governing the
claims, including its conflicts-of-law rules, to determine which limitations period applies.

a The tribunal applied the limitations period supplied by the law of the contract

In most awards, the tribunals merely applied the limitations period supplied by the law of the
contract.

Pac Pacific Group International, Inc. v. NGC Network Asia LLC (2009)
e Seat: New York

e Arbitral Institution: AAA/ICDR

54 1d. 9 151.
55 Id.
56 1d. 99 151-53.

37 See Ronald Resnick & Bruce Bernstein v. 49 Grove LLC & Aram Sabet, AAA Case No. 13-517-00259-11, Final Award
(Aug. 14, 2012); Westfield Fulton Ctr., LLC v. Metro. Transp. Auth. & N.Y.C. Transit Auth., AAA Case No. 01-21-0001-9107,
Partial Final Award, 9 112-113 (Aug. 2, 2022); Kevin McCann v. Magi XXI, Inc.& HaloWorks, Inc., AAA Case No. 01-16-
0002-0520, Partial Award, 4 76 (Jan. 11, 2018).
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e Law Governing Claim: New York
e Overview of statutory limitations period issue

The respondent contended that the New York borrowing statute, C.P.L.R. § 202, required
that the tribunal apply the shorter California 4-year limitations period for breach of contract
claims, as opposed to the New York 6-year limitations period, because the claims accrued in
California.*

The tribunal noted that the arbitration clause also included the following language:

“In the event of a dispute concerning advertising and/or sponsorship for the Programs
pursuant to the [Memorandum of Understanding], such a dispute will be resolved by
arbitration in New York, New York ... in accordance with the laws of the State of New
York, United States of America and the then existing rules for Commercial Arbitration
of the American Arbitration Association.”>’

The tribunal then ruled that “[t]he parties’ choice of New York law in the foregoing
provision suggests that New York’s six year statute of limitations for breach of written contract
(NY CPLR § 213) be applied.”®® The tribunal concluded that that the claims were timely under
the applicable New York statutory limitations period.®!

In contrast to the Perlatop award discussed at page 20 below, the tribunal explained that
the New York borrowing statute, C.P.L.R. § 202, did not apply because the contractual choice-
of-law language designating New York as governing law “provid[ed] little insight into whether
the parties intended to be bound by procedural limitations potentially available under New York
law, such as New York’s borrowing statute,” and “it is doubtful [that the procedural statute] . . .
ha[d] any applicability to the adjudication of a dispute by a private arbitrator.”¢

8 Pac. Pacific Grp. Int’l, Inc. v. NGC Network Asia LLC, ICDR Case No. 50-181-T-00079-07, Partial Award of Arbitrator,

33-34 (June 11, 2009).
59 Id. 9§ 32.

% Id. 4 33.

61 1d. 9 44.

62 1. 49 37, 40.
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Eurochem Volga-Kaliy LLC v. Shaft Sinkers (PTY) Ltd. and Rossal 126 (PTY) Ltd (2015)
e Seat: Zurich
e Arbitral Institution: SCAI
e Law Governing Claim: England
e Overview of statutory limitations period issue

The respondent argued that extra-contractual claims were governed by Russian law and
that the Russian statutory limitations period barred such claims.®*

The tribunal engaged in an analysis of the choice-of-law clause of the contract, and
concluded that the choice-of-law designated English law to govern the non-contractual claims.**
The tribunal then dismissed the Russian statutory limitations period defense, explaining that it
was not convinced that it would be “consistent with . . . common sense to favor ... an
interpretation whereby . . . English law would be applied . . . but possibly Russian law — for the

relevant determination of the statute of limitations . . . .”%

TMCO Ltd. v. Green Light Solutions R&D Corp. (2016)
e Seat: London
e Arbitral Institution: ICC
e Law Governing Claim: Belgium
e Overview of statutory limitations period issue

The respondent argued that the claimant’s claims might be time-barred, although it was
unclear which limitations period was invoked, whereas the claimant argued that its claims were
timely under the Belgian 10-year limitations period.

8 Eurochem Volga-Kaliy LLC v. Shaft Sinkers (PTY) Ltd. & Rossal 126 (PTY) Ltd., SCAI Case No. 600318-2012, Final
Award, § 489 (Aug. 21, 2015).

6 1d. 9 977.
65 Jd. 9 975.
6 TMCO Ltd. v. Green Light Sols. R&D Corp., 1CC Case No. 20663/MHM, Final Award, § 147 (Jan. 20, 2016).
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The tribunal first found that the contract at issue was an international contract where the
U.N. Convention on the International Sale of Goods (“CISG”) governed the parties’ claims by
virtue of the parties having their places of business in different CISG contracting states and the
contract qualifying as a contract for the sale of goods under Article 3 of the CISG.%’

The tribunal then ruled that the U.N. Convention on the Limitation Period for the
International Sale of Goods (“Limitations Convention”)*® was part of Belgian law because
Belgium and the States of domicile of the parties were States party to the Limitations
Convention.®” On this basis, the tribunal found that the 4-year limitations period provided by
the Limitation Convention would be the proper period to apply (but that the tribunal would not
do so because the respondent had not invoked the expiration of that period in its arguments, and,
in any case, the issue of limitation was irrelevant for the purpose of the award).”

b The tribunal applied the limitations period resulting from the application of
the conflicts-of-law rules (including borrowing statute) of the law of the
contract

In three awards, the tribunals ruled that the law governing the claim supplied the limitations period,
but proceeded to apply the “whole law” of the governing law, including its borrowing statute.

Perlatop, S.A. v. HRC Fortaleza Entretenimentos Ltda. (2021)
e Seat: New York
e Arbitral Institution: AAA/ICDR
e Law Governing Claim: New York
e Overview of statutory limitations period issue

The claimant argued that the New York borrowing statute, N.Y. § C.P.L.R. 202, required
the application of the shorter of the Brazilian and New York limitation periods to the

57 1d. 99 78-95.

% The 1980 United Nations Convention on Contracts for the International Sale of Goods (“CISG”) does not include a
limitations period. However, the 1974 United Nations Convention on the Limitation Period for the International Sale of
Goods (“Limitation Convention”), as amended by its 1980 Protocol, provides for a limitation period of four years for claims
“arising from a contract of international sale of goods.” See Convention on the Limitation Period in the International Sale of
Goods, arts. 1, 8, June 14, 1974, 1511 U.N.T.S. 3; Protocol Amending the Convention on the Limitation Period in the
International Sale of Goods, Apr. 11, 1980, 1511 U.N.T.S. 77.

% TMCO , Final Award, q 147. The limitations period under the CISG, to the extent that the Limitation Convention applies,
is four years. Id.

70 14, 9 147.
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respondent’s counterclaim.”! The respondent contended that C.P.L.R. § 202 is a type of
conflicts-of-law principle that the parties had chosen to exclude in the choice-of-law clause of

the relevant contract.””> The choice-of-law provision of the relevant agreement provided:

“The Agreement shall be governed by and construed in accordance with the laws of the
State of New York, United States of America, without reference to the choice-of-law or
conflicts of law principles thereof. The United Nations Convention on Contracts for the
International Sale of Goods shall not apply to this Agreement and is hereby expressly
excluded. If, however, any provision of this Agreement would not be enforceable under
the laws of New York and such provision would be enforceable under the laws of Brazil,
then such provision shall be interpreted under the laws of Brazil. Nothing in this Section
22.12 is intended to invoke the application of any franchise or similar law, rule or
regulation of the State of New York, and the Parties expressly exclude the application of
any franchise or similar law, rule or regulation of the State of New York to the
interpretation and enforcement of this Agreement.”’?

In contrast to the Pac Pacific award discussed at page 17 above, the tribunal dismissed
the respondent’s argument that C.P.L.R. § 202 was excluded by virtue of the parties’ agreement
to exclude the applicability of New York conflicts-of-law principles. Citing 2138747 Ontario,
Inc. v. Samsung C & T Corp., a New York Court of Appeals decision, the tribunal noted that
C.PL.R. § 202 “is a stable fixture of New York’s procedural law applicable where, as in this
case, [the] parties chose New York law to govern their contract.”’* Applying C.P.L.R. § 202,
the tribunal ruled that the respondent’s counterclaim would need to be timely under both the
New York six-year statutory limitations period and the shorter two-year Brazilian statutory
limitations period because the claim accrued in Brazil.”> On this basis, the tribunal ruled that
the respondent’s counterclaim was untimely.’®

"l See Perlatop, S.A. v. HRC Fortaleza Entretenimentos Ltda., ICDR Case No. 01-20-0005-4253, Final Award, 9 139 (Dec.
29,2021).

2 4. 9 141.
B31d.q 6.

7 1d. 99 141-42.
75 1d., 9 143.

76 1d. 9 150.
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3. The law of the seat governs the timeliness of the claim

In a few awards, the tribunals applied the limitations period supplied by the law of the seat. In two
of these awards, the tribunals applied the limitations period supplied by the conflicts-of-law rules of the

law of the seat.

a The tribunal applied the limitations period supplied by the law of the seat

Humana Health Plan Inc., Humana Insurance Company and Humana Pharmacy Solution,
Inc. v. Rite Aid HDQTRS. Corp. and Rite Aid Corporation (2020)

e Seat: Louisville, KY

e Arbitral Institution: AAA

e Law Governing Claim: Pennsylvania

e Overview of statutory limitations period issue

The respondent contended that the common law claims asserted by the claimant were
governed by Pennsylvania law and that the same law supplied the applicable limitations
period.”” The claimant contended that the common law claims were governed by Kentucky law
and that the same law supplied the applicable limitations period.”®

The tribunal ruled that Kentucky’s statute of limitations applied because “both
Pennsylvania and Kentucky recognize that where, as here, the choice-of-law provision in the
contract does not address the applicability of the chosen state’s statute of limitations, the law of
the forum controls,” and the arbitration was seated in Kentucky.”

The tribunal rejected the application of Kentucky’s borrowing statute (which would give
effect to Pennsylvania’s statute of limitations), because it ruled that the claims did not arise
outside of Kentucky.®°

77 Humana Health Plan Inc., Humana Ins. Co. & Humana Pharmacy Sol., Inc. v. Rite Aid HDQTRS. Corp. & Rite Aid Corp.
AAA Case No. 01-19-0000-4057, Memorandum of Decision Regarding Choice of Law and Venue, q 39 (Feb. 14, 2020)

(“Humana Health Plan”).
8 1d. 9 38.

7 Id. 4 42 (citing Ley v. Simmons, 249 S.W.2d 808, 808 (Ky. 1952); Unisys Fin. Corp. v. U.S. Vision, Inc., 630 A.2d 55, 58

(Pa. Super. 1993)).
8 Humana Health Plan, 9 43.



b The tribunal applied the limitations period resulting from the application of
the conflicts-of-law rules (including borrowing statute) of the law of the seat

Jnah Development S.A.L. v. Marriott International Hotels Inc (I) (2009)
e Seat: Paris
e Arbitral Institution: ICC
e Law Governing Claims: Maryland
e Overview of statutory limitations period issue

The respondent contended that the claimant’s contractual claims were barred under
Maryland’s three-year limitations period.®! The claimant contended that its claims were subject
to a ten-year French limitation period.

The tribunal first noted that time bar questions appear to be categorized as procedural
issues under Maryland law and as substantive under French law such that “[t]he application of
either of these two conflicting theories would lead to a situation in which each competing law
should reject its own application on the time bar issue.”®* The tribunal explained that it therefore
had to resolve this deadlock “by enquiring into its powers as mandated by the Parties and/or the
lex arbitri.”®* Based on French law as the law of the seat, the tribunal concluded that the
Maryland limitations period applied.® The tribunal’s analysis is reproduced below:

“The Parties expressly chose Paris as the juridical seat of any arbitration that might
become necessary to resolve disputes between them. The Tribunal must therefore look
to French law on matters relating to the extent of its powers. Time bar issues, whilst
technically not relating to the procedure to be followed, are also not matters that concern
the interpretation, application or governance of the contract. They are the issues that
relate to the governance of the arbitration, in particular the Tribunal’s power in relation
to the relief it may award. The Tribunal must therefore look to the law of France for its
analysis of the time bar issue. French law treats statutory time bar questions as a matter

81 Jnah Dev. SAL v. Marriott Int’l Hotels Inc. (I), ICC Case No. 13895/EBS/VRO, Final Award, 9 100 (June 4, 2009).
81d. .

8 1d. 9102.

8 1d. .

8 Id. 99 103,105.
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for the applicable substantive law. The Tribunal must therefore apply the substantive
provisions of Maryland law relating to the applicable statutory limitation period.”

The tribunal rejected the respondent’s argument that Maryland law applied by virtue of
the parties’ choice-of-law agreement. The tribunal explained that the wording of the choice-of-
law clause “relate[d] internally to the agreement itself, not to the relief, or limitations on relief,

imposed externally by statute law.”®’

III. Implications and Practice Tips

For practitioners, the Committee’s review of arbitral awards suggests that the U.S. court holdings
that statutes of limitations do not apply to arbitrations should be read as limited only to the context in
which those cases arises—whether the court should bar or refuse to compel an arbitration. Outside of three
states—Georgia, lowa, and New York—that provide a procedure for state courts to determine whether a
statute of limitations bars an arbitral claim, courts in the United States leave the determination of whether
to apply a statute of limitations, and what statute of limitations to apply, to the arbitrators.

Likewise, the Committee’s review suggests that arbitrators in both U.S.-seated and non-U.S.-
seated arbitrations rarely conclude that statutes of limitations do not apply to the claims before them, and
rarely apply the law of the seat to determine the applicable statute of limitations. There are exceptions,
but it appears that an argument that the law of the seat should determine the statute of limitations is, in
general, unlikely to succeed.

To avoid uncertainty, parties may wish to consider specifying a specific limitations period or the
applicable statute of limitations in their contracts. As shown by the discussion of some of the examples
of awards that applied the governing law to determine the statute of limitations, whether a particular
governing law clause incorporates the statute of limitations of the jurisdiction referred to, and whether an
exclusion of “conflict of law rules” excludes a borrowing statute, can be uncertain without precise
contractual language.®

8 Id. 9 103.
57 Id. 9 104.

88 Compare Pac Pacific Grp. Int’l, Inc. v. NGC Network Asia LLC, ICDR Case No. 50-181-T-00079-07, Partial Award of
Arbitrator, 99 37-39 (June 11, 2009) (finding the parties’ general choice of law clause did not show intent to adopt the
borrowing statute), with Perlatop, S.A. v. HRC Fortaleza Entretenimentos Ltda., ICDR Case No. 01-20-0005-4253, Final
Award, 9 141 (Dec. 29, 2021) (holding borrowing statute was not a conflict-of-law provision that was excluded by the
governing law clause).
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ANNEX I

METHODOLOGY FOR OBTAINING PUBLICLY AVAILABLE ARBITRAL AWARDS

ADDRESSING STATUTE OF LIMITATIONS ISSUES

The Committee applied the following methodology to collect the 91 publicly available arbitral

awards addressing statutory limitations period issues that the Committee reviewed for this Report:

The awards included in this review were gathered by means of a search in December 2024 on the
Jus Mundi database, which collects and analyzes publicly available arbitral awards, principally
from court filings. The database was searched for awards that included the words “statute of
limitations,” “limitations period,” or “prescription.” Out of the approximately 15,000 awards
available on Jus Mundi, the search yielded about 520 awards.

The universe of awards was then narrowed down to (1) awards that were tagged as being from
arbitrations seated in the United States (“U.S.-Seated Awards”), and (2) awards tagged as being
from arbitrations seated in Paris, Geneva, Zurich, Stockholm, and London (“Non-U.S.-Seated
Awards”). Because not all 15,000 responsive awards have a tagged seat, the selection of relevant
seats resulted in a total sample of 321 awards—221 U.S.-Seated Awards and 100 Non-U.S.-
Seated Awards.

After eliminating duplicates and false positives, we were left with 91 awards—>58 U.S.-Seated
Awards and 33 Non-U.S.-Seated Awards.”

% False positives included awards in Jus Mundi that were identified as responsive but did not discuss or apply a statute of
limitations. These included, for example, awards where no limitations period issue was discussed but the word “limitations”
or “prescription” appeared in the award, awards where a statute of limitations was mentioned in the context of a discussion of
an extraneous legal issue, and awards where the tribunal ruled on a defense based upon a contractual limitations period, as
opposed to a statutory limitations period.
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ANNEX II

DETAILED LIST OF ARBITRAL AWARDS
ADDRESSING STATUTE OF LIMITATIONS ISSUES

A fuller version of the Annex is available here.

Year of
Name Case Number Seat Award [ Governing Law Description of the Tribunal's decision Categorization of Rationale
[New York, NY
Al-Farez-Wamed Co.v. [ICDRCase No.50 | New York, NY [ 2014 Texas (excluding [The tribunal, in an interim award, held that TX SoL did not apply because (1) "choice  [The tribunal ruled that limitations
Kellogg Brown and Roots [1160-00698-12 "any conflict of [of law clauses are interpreted as designating the governing substantive law, but not  [periods are inapplicable to
Services, Inc. law provisions  [the procedural law , of the designated jurisdiction" so TX only governed the parties' arbitration
which would lead |rights and liabilities, and (2) the TX SoL, by its own terms, only applied to actions in
to the application [Texas courts.
of a different
body of law")
Cellu-Beep, Inc.v. New |AAA Case No. 13- | New York, NY | 2013 New York IThe tribunal ruled that all the claims were time-barred under the relevant New York [Unspecified whether the law of the
Cingular Wireless PCS  [494-Y-01595-12 limitations period and that it did not need to reach the question of whether the seat or governing law of the
iclaims were timely under the shorter contractually agreed upon limitations period. contract was applied
IThe tribunal also considered the claimant's argument that some of its claims were
timely under Virginia law but ruled that even if Virginia law supplied the relevant
limitations period, the claims would not be timely under Virginia law.
Centro Avanzado De ICDR Case No. 01- | New York, NY | 2021 New York IThe tribunal ruled that the claims & counterclaim were time-barred under the IThe tribunal ruled that the law
Radioterapia, Centro  [19-0001-6667 lapplicable statute of limitations, i.e., NY law barred some of the fraud claims, federal |[governing the claim also governed
Oncologico Internacional law barred the RICO claim, and NY law barred the contractual counterclaim. the timeliness of the claim and
v. Oncology Services applied the limitations period
International, Inc. applicable to the statute under
which relief was being sought
China Railway No. 10 ICDR Case No. 01- | New York, NY | 2020 Venezuela / CISG [The tribunal ruled that the CISG does not address SoL issue, and so resorted to IThe tribunal ruled that the law
Engineering Group Co. Ltd. [19-0003-0137 enezuelan law as the otherwise applicable law. Based on Venezuelan law, the governing the claim also governed
v. Triorient LLC. tribunal dismissed the SoL defense. the timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
governed the contract
Claimant(s) v. ICC Case No. New York, NY Not In dispute IAfter resorting to the "most significant contacts" choice of law approach, the tribunal IThe tribunal ruled that the law
Respondent(s) ICCCase (10452 Indicate ruled that California law was applicable to the merits of the case and that the claim governing the claim also governed
No. 10452 d(Only as not barred under the applicable California limitations period. the timeliness of the claim and
excerpts applied the statutory limitations
are period of the jurisdiction whose law
available lgoverned the contract
onlJus
Mundi)
Claimant(s) v. |CC Case No. New York, NY Not Unclear IThe applicable law is the law of New York since the arbitration clause specifies that Unspecified whether the law of the
Respondent(s) ICCCase [6371 Indicate the law of New York is applicable to the construction, interpretation and seat or governing law of the
No. 6371 d(Only performance of the contract contract was applied
excerpts
are IThe tribunal explained that "[i]t is a well-known and universal principle of conflict of
available laws that a provision of a statute of limitations which extinguishes the obligation is a
onlJus matter of substance governed by the proper law of the contract to which it relates
Mundi) land a provision which bars the remedy is governed by the lex fori." Here, the law
lgoverning the contract and procedural law are the same, so no need to consider
hich provisions are procedural and which are substantive.
Digene Corporationv.  [ICDR Case No. 50- | New York, NY [ 2006 New York IThe tribunal ruled that Claimant's claim was not time-barred for two independent IThe tribunal ruled that the law
Beckman Coulter, Inc.  [133-T-00002-05 reasons. lgoverning the claim also governed
lthe timeliness of the claim and
First, the tribunal ruled that that "[t]he heart of the suit is the patent infringement applied the limitations period
lclaim" such that no statute of limitation applies to a request for a declaratory applicable to the statute under
judgment. which relief was being sought
ISecond, the tribunal ruled that Respondent had waived its objection by asking the
tribunal to decide a counterclaim for declaratory judgment mirroring the claimant's
iclaim. The tribunal did not explain whether this second rationale for holding that the
lclaim was timely was premised on the tribunal's discretionary authority under CPLR
7502(b).
Emerald Investments, LLC |AAA Case No. 13- | New York, NY | 2010 South Carolina [The tribunal ruled that Claimant's claim was not barred by South Carolina SoL from IThe tribunal ruled that the law
v. Kriti Ripley, LLC 115-00216-10 seeking declaratory relief regarding its ownership interest because it has sought to governing the claim also governed
laffirm its ownership interest in every litigation and arbitration over the past five the timeliness of the claim and
lyears, thus tolling any statute of limitations. applied the statutory limitations
period of the jurisdiction whose law
governed the contract
Hurley and JA Brookview v. |CPR Case No. G- New York, NY [ 2021 Delaware IThe tribunal ruled that some claims were time-barred in a prior procedural order not [The tribunal applied the limitations

EB Safe and others

20-37-S-AA

publicly available. In a footnote, the tribunal indicated that it relied on New York law
lto rule on the timeliness of the claimant's claims (see p. 36 n. 278) because "under

period of the seat of the arbitration
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Year of

Name Case Number Seat Award [ Governing Law Description of the Tribunal's decision Categorization of Rationale
ISection 10.4 of the LLC Agreement, "the arbitration proceedings shall be conducted
in the State of New York and consequently, New York is the forum state and its law
lgenerally provides guidance on procedural matters."
iXblue v. Safran ICC Case No. New York, NY | 2023 New York IThe tribunal noted that the parties seemed to agree that New York law applied to the [The tribunal ruled that the law
23775/DDA/AZO/ issue of prescription and that the issue should be considered under the New York lgoverning the claim also governed
ISP/ETT borrowing statute CPLR 202. the timeliness of the claim and
applied the statutory limitations
IThe tribunal ruled that New York law governed Claimant's claims against both period resulting from application of
Respondents because it was both the applicable substantive law, as well as conflicts-of-law rule (or borrowing
applicable procedural law. statute) of jurisdiction whose law
governed the claim
Based on the New York borrowing statute, as well as its rules regarding where a
cause of action accrues for economic injuries, the tribunal ruled that it had to apply
the shorter of the French and New York limitations period to Claimants' claim for
breach of contract and misappropriation.
Regarding the Claimant's breach of contract claims, the tribunal found that the claims
ere timely under the shorter New York limitations period to the extent they were
premised on breaches occurring after a certain date.
Regarding the Claimant's misappropriation claims, the tribunal found that the claims
ere time-barred under the shorter New York limitations period.
JBLD Inc. v. Acuity Brands PAMS Case No. New York, NY [ 2023 New York IThe tribunal ruled that New York law governed the Sol issue by virtue of the choice [The tribunal ruled that the law
Lighting, Inc. 15425000103 of law clause of the contract. The tribunal applied the New York SoL rules and governing the claim also governed
determined that Claimant's claim was timely under the continuous wrong doctrine. the timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
governed the contract
Kevin McCann v. Magi XXI, JAAA Case No.01- | New York, NY | 2019 New York IThe tribunal invoked NY CPLR § 7502(b), which confers discretion to arbitrators to IThe tribunal ruled that limitations
Inc. and HaloWorks, Inc. [16-0002-0520 apply a limitations bar when the party fails to seek resolution of the timeliness issue  [periods are inapplicable to
before a court. Based on CPLR § 7502(b), the tribunal declined to apply the NY arbitration
limitations period to the claims arising under the notes (see Partial Award) but did
hold that the fraud claim was time-barred under the New York limitations rules (see
Final Award).

Pac Pacific Group ICDR Case No. 50- | New York, NY [ 2009 New York IThe tribunal ruled that "[t]he parties’ choice of New York law in the MOU provision IThe tribunal ruled that the law
International, Inc. v. NGC [181-T-00079-07 suggests that New York’s six year statute of limitations for breach of written contract [governing the claim also governed
Network Asia LLC (NY CPLR § 213) be applied." The tribunal ruled, however, that the application of the [the timeliness of the claim and

INY borrowing statute was not supported by either intention of the parties or by applied the statutory limitations
policies underlying borrowing statute and therefore declined to hold that the claims  |period of the jurisdiction whose law
ere barred under the shorter CA SoL. governed the contract
First, the tribunal ruled that Respondents submitted no evidence that the parties
specifically considered or intended to be bound by procedural limitations such as the
New York borrowing statute, as opposed to being bound by the NY SoL for written
lcontracts.
[Second, the tribunal ruled that "it is doubtful that the New York borrowing statute . . .
has any applicability to the adjudication of a dispute by a private arbitrator." Even if
the arbitration provision indicated an intent to apply NY CPLR § 202, serious questions
lexist regarding the propriety of applying California law to these circumstances.
Perlatop, S.A.v. HRC  [ICDR Case No.01- | New York, NY | 2021 New York IThe tribunal ruled that Brazil's two-year limitations period applies to HRCF's claim for [The tribunal ruled that the law
Fortaleza Entretenimentos [20-0005-4253 (excluding choice j[annulment of the sub-franchise agreement and that contrary to Respondent's governing the claim also governed
Ltda. of law) and Brazil [position, CPLR 202 is a stable fixture of New York's procedural law applicable here the timeliness of the claim and
if unenforceable |because the parties chose New York law to govern their contract. The tribunal then |applied the statutory limitations
under laws of  [applied CPLR 202 as follows: period resulting from application of
New York. conflicts-of-law rule (or borrowing
here "a nonresident sues on a cause of action accruing outside New York, CPLR 202 [statute) of jurisdiction whose law
requires the cause of action to be timely under the limitation periods of both New lgoverned the claim
ork and the jurisdiction where the cause of action accrued.” 2138747 Ontario, 31
N.Y.3d at 377.
Respondent is a resident of Brazil bringing claims that accrued in Brazil. Thus, its
lclaim must be timely under both Brazilian and New York limitations periods pursuant
to CPLR 202. Respondent is time-barred from seeking annulment of the sub-
franchise agreement regarding any violation of the Brazilian Franchise Act that
Respondent knew, or should have known, two years prior to commencing its second
case against Claimant in Brazil. Respondent is time-barred from bringing
counterclaims for annulment of the BFA.
Ronald Resnick and Bruce [Case No. 13-517 New York, NY [ 2012 New York IThe tribunal denied Respondents' request to apply the statute of limitations. Ina IThe tribunal ruled that limitations
Bernstein v. 49 Grove LLC [00259-11 footnote, the tribunal noted that "[w]here a statute of limitations defense was not periods are inapplicable to
and Aram Sabet asserted by either party in an application to stay arbitration before a court pursuant |arbitration
to the CPLR, the Arbitrator has discretion whether or not to apply the bar." (Note
that this is a reference to CPLR § 7502, even though the tribunal did not cite to this
Ispecific provision).
Seaport Global Holdings [ICDR Case No.01- | New York, NY | 2019 New York IThe tribunal held that it did not need to reach the limitations issue in light of the IThe parties agreed as to which
LLCv. Petaquilla Minerals |15-0003-0634 (excluding choice |complete lack of merit of the counterclaim. In a footnote, the tribunal noted the jurisdiction supplied the relevant
Ltd. of law) following: limitations period
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Year of

Name Case Number Seat Award | Governing Law Description of the Tribunal's decision Categorization of Rationale
"Regarding the choice of law issue as applied to the Sol issue, as the arbitration is
seated in New York, the Tribunal looks to NY choice of law rules. The choice of British
IColumbia law contained in the Confidentiality Agreement should not interpreted so
broadly as to include extra-contractual causes of action (see, e.g., Finance One Public
ICompany Ltd. v. Lehman Brothers Special Financing Inc ., 414 F.3d 325, 334 (2d Cir.
2005) citing Knieriemen v. Bache Halsey Stuart Shields, Inc., 74 A.D.2d 290, 293, 427
N.Y.S.2d 10, 12-13 (1st Dep't 1980); Krock v. Lipsay , 97 F.3d 640, 645 (2d Cir. 1996).
Only the claim for breach is governed by British Columbia law and the British
IColumbia law arguments will not be addressed further regarding the counterclaims
brought under other theories. British Columbia was not the center of gravity of these
transactions. The principal lawyers and bankers worked mostly In New York. Indeed,
lexcept for Seaport's statute of limitations arguments, the parties brief New York law
regarding the parties' substantive claims and defenses. In any event, save for the
Istatute of limitations argument, counsel has not indicated where the application of
lany law other than New York law would change the outcome."
Seth Shaw v. RoiLand  |[ICDR Case No. 02- | New York, NY | 2017 Unclear IThe tribunal ruled that the affirmative defenses raised by Respondent failed because [The tribunal ruled that the law
Investments, Ltd 15-0005-6446 lthere is a one year statute of limitations on any implied cause of action under Section |[governing the claim also governed
29(b) of the Exchange Act such that Respondent was barred from raising any defense [the timeliness of the claim and
based on this implied right of action. applied the limitations period
applicable to the statute under
\which relief was being sought
Signature Pharmaceuticals, |AAA Case No. 01 New York, NY 2016 Delaware IThe tribunal denied Claimant's request for a declaration that there was no time limit  [The tribunal ruled that limitations
LLC v. Ranbaxy 16 0004 6534 (excluding choice [to its right to pursue claims under the agreement. The tribunal referred to the AAA's |periods are inapplicable to
Pharmaceuticals, Inc. of law) ICommercial Rules, incorporated by reference in the agreement, which conferred arbitration
discretion to the tribunal to apply a state statute of limitations, should the tribunal
consider it "appropriate, just and equitable."

Stack, Ifudu, Oguaghaand PAMS Case No. New York, NY [ 2018 New York IThe tribunal agreed that the claims for tortious interference and fraudulent IThe parties agreed as to which
Brooklyn Dialysis v. 1425018724 inducement were time-barred under the applicable New York limitations period for jurisdiction supplied the relevant
Dialysis Associates, both causes of action. limitations period

Kiselman and Shtern
Toshiba Corporationv. [ICDR Case No. 01- | New York, NY | 2015 New York IThe tribunal held that claims for underpaid royalties arising earlier than six year prior [The parties agreed as to which
Shenzhen Mtc Co., Ltd.  |14-0000-1226 (excluding choice [to the commencement of the arbitration were barred under the relevant New York jurisdiction supplied the relevant
of law) limitations period because there was no fraudulent concealment tolling the [limitations period
limitations period.
United States Federation [Case No. 13-446- | New York, NY 2013 New York [The tribunal declined to dismiss the claim as time-barred under the New York Unspecified whether the law of the
of Small Businesses v. -00445-13 limitations period for breach of contract claims after finding that the claims asserted |seat or governing law of the
Emblem Health Services by the claimant sounded in constructive trust and conversion and were not time- contract was applied
Company barred under the relevant New York limitations period for conversion and
constructive trust.
Westfield v. MTA IAAA Case No. 01- | New York, NY | 2022 New York IThe tribunal invoked its authority under NY CPLR § 7502(b) to decline to apply the IThe tribunal ruled that limitations
21-0001-9107 invoked NY limitations period. The tribunal reasoned that the Sol defense was periods are inapplicable to
aived based on New York law because the Respondent failed to assert it in prior NY [arbitration
lcourt proceedings.
Afghan Growth Finance v. [ICC Case No. Washington Afghanistan  [The tribunal dismissed the SolL challenge as being untimely. The tribunal, however, IThe parties agreed as to which
Rana Technologies and  [24601/MK D.C. also considered whether the claims would be barred under the Afghan SoL and found |jurisdiction supplied the relevant
Others that the claims would be timely under such SoL. limitations period
Amidah and others v. The JAMS Case San Diego, CA| 2022 Wyoming IThe tribunal ruled that Claimants failed to prove their federal and state securities law [The tribunal ruled that the law
Conclave and others No.1200051334 claims (which to the extent they had merit would be barred by the applicable statute [governing the claim also governed
of limitations). lthe timeliness of the claim and
applied the limitations period
applicable to the statute under
which relief was being sought
Applied Underwritersv. [ICDR Case No.01- | Buffalo, NY 2016 Nebraska IThe tribunal applied the NY SoL and ruled that the NY counterclaim was not time- IThe tribunal ruled that the law
Hauling Freight Lines  [15-0004-3092 barred. lgoverning the claim also governed
lthe timeliness of the claim and
applied the limitations period
applicable to the statute under
which relief was being sought

Atkinson v. Grindstone et [ICDR Case No.50- | Washington 2013 Maryland IThe tribunal applied the limitations period invoked by the respondents and held that [The tribunal ruled that the law

al. 166-T-000879-11 D.C. the claim was timely. governing the claim also governed
lthe timeliness of the claim and
applied the limitations period
applicable to the statute under
which relief was being sought

Bayer Cropscience v. Dow [ICC Case No. Indianapolis, 2015 France IThe tribunal explained that French law did not time-bar the defense of patent IThe tribunal ruled that the law

AgroSciences and others [18892/VRO/AGF/ IN invalidity raised by the respondent. The tribunal explained that the claimant was lsoverning the claim also governed

IZF conflating the limitations period for a claim requesting the nullity of a contract the timeliness of the claim and
applicable under French law and the limitations period applicable to a defense based |applied the statutory limitations
lon the invalidity of a patent, which the tribunal held was non-existent. In short, the |period of the jurisdiction whose law
tribunal therefore essentially held that French law (presumably applicable) did not governed the contract
provide an applicable time bar.
Bellsouth Corporation v. |ICDR Case No. 01- | Atlanta, GA 2018 Georgia IThe tribunal dismissed the timeliness defenses asserted by the respondent. The IThe tribunal ruled that limitations

Mauricio Wior

15-0003-7078

tribunal ruled that the Georgia statute of limitations did not apply because "statute

lof limitations are not specifically applicable in arbitration."

periods are inapplicable to
arbitration
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Year of

Name Case Number Seat Award Governing Law Description of the Tribunal's decision Categorization of Rationale
Brandel and othersv.  |AAA Case No: 01- | San Francisco,| 2019 California IApplying California law, the tribunal ruled that the claim was not time-barred because [Unspecified whether the law of the
Silberstein 17-0004-3886 CA (Jus Mundi) the California SoL was tolled after the respondent failed to make a full and fair seat or governing law of the
disclosure of all facts that materially affected the rights and interests of the contract was applied
parties.
Broadcasturbanv. Loida [IFTA Case No.12- | LosAngeles, 2013 Washington D.C. [The tribunal ruled that "BroadcastUrban’s claim is plainly barred by the three-year IThe tribunal ruled that the law
Lewis 50 CA statute of limitations prescribed by District of Columbia law for actions based upon governing the claim also governed
either fraud or breach of contract." the timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
governed the contract
CCL Industries v. Laser Band|AAA Case No.01- | StLouis, MO 2015 Unclear [The tribunal held that the claims were not time-barred under the Missouri statute of [Unspecified whether the law of the
14-0002-1483 (Jus Mundi) limitations based on the facts of the case. seat or governing law of the
contract was applied
City of Missoula v. Carlyle |AAA Case No.01- | Missoula, MT | 2021 Montana IThe tribunal held that the Montana SolL did not bar the claim because the respondent |Unspecified whether the law of the
Infrastructure and Others |19-0000-1366 (excluding choice [was unable to demonstrate that the claimant was on notice or should have seat or governing law of the
of law) discovered the facts upon which the claims were predicated. lcontract was applied
Corvias Construction and |AAA Case No.01- | Birmingham, 2017 Alabama IThe tribunal ruled that one of the claims was not timely. IThe tribunal ruled that limitations
others v. Palm Beach  [14-0001-2595 AL (Jus Mundi) periods are inapplicable to
Grading [The tribunal first explained that "statutes of limitations do not necessarily apply to arbitration
arbitration, unless by their terms or by incorporation into the parties' agreement."
On this basis, the tribunal first found that the dispute resolution agreement between
lthe parties did not include any time limit for claims to be asserted.
IThe tribunal then reasoned that even if the Alabama Sol did not apply to an
arbitrated matter, the time period could serve as a guide. Moreover, the tribunal
noted that Alabama law required that an act for which no specific time is prescribed
be performed within a "reasonable time." Based on this reasonableness standard,
the tribunal found that the claim was not timely.

David Zaroff, Tom IAAA Case No. 69- | New Orleans, 2015 Louisiana IThe tribunal ruled that the claimant's statutory claims arising under the Minnesota IThe tribunal ruled that the law
Hymanson & AJJN Group [20-1200-0207 LA Franchise Act were time-barred under the applicable Minnesota statute of limitations. |governing the claim also governed
LLC v. Planet Beach the timeliness of the claim and

Franchising Corporation IThe tribunal also ruled that claimant's common law fraud claims were time-barred applied the limitations period
under the applicable Louisiana SoL, and that the Minnesota SoL did not apply because [applicable to the statute under
both agreements required application of Louisiana law "for these types of non- which relief was being sought
statutory claims."

Del Monte v. INPROTSA  [ICC Case No. Miami, FL 2016 Florida IThe tribunal ruled that Respondent's claims were time barred under the Florida SoL.  [The parties agreed as to which

20097/RD jurisdiction supplied the relevant
limitations period

Digital Software Services, [[FTACase No.12- | LosAngeles, 2013 California [The tribunal deferred resolving the limitations period issue raised regarding the IThe tribunal ruled that the law

Inc. v. Entertainment  [12 CA copyright/trademark/counterfeit goods claims pending an additional round of briefing[governing the claim also governed
Programs, Inc. and Koch by the parties (the RICO claim was dismissed on other grounds). However, the the timeliness of the claim and
Entertainment Distribution tribunal considered whether each of the statutes under which the claims arose applied the limitations period
LLC provided a specific limitations period, thereby implicitly accepting that limitations applicable to the statute under
period could bar the statutory claims asserted. which relief was being sought
IThe issue was not resolved by the arbitrator because the parties later stipulated to
remove the issued reserved for later resolution by the arbitrator to the U.S. federal
lcourts (see Arbitrator's Findings and Partial Final Award).
Eni USA Gas Marketing LLC |ICDR Case No. 01- | Houston, TX 2018 New York IThe tribunal noted that the parties agreed that the limitation period applicable to IThe parties agreed as to which
v. Gulf LNG Energy, LLC |16-0000-7065 Claimant's frustration of purpose claim was supplied by New York law. After jurisdiction supplied the relevant
and Gulf LNG Pipeline, LLC iconsidering when the frustration of purpose claim accrued based on the facts of the  [limitations period
(1) case, the tribunal concluded that the claim was not time-barred.
First Kuwaiti General ICDR Case No. 50- | Arlington, VA | 2022 Texas IThe tribunal ruled that the Texas SoL governed the issue of timeliness but did not bar [The tribunal ruled that the law
Trading & Contracting  |]20-0800-0148 (C- the claim at issue because it found that by entering into the arbitration agreement to [governing the claim also governed
W.L.L. v. Kellogg Brown & [50-181-T-00148- Isettle all claims arising out of a series of contract, the respondent waived the defense.|the timeliness of the claim and

Root International, Inc.  |08) IThe tribunal explained that "it is routine for statutes of limitations to be applied to applied the statutory limitations
claims asserted in international arbitration - which are often enough referred to as period of the jurisdiction whose law
'suits' or 'actions,' notwithstanding [Claimant's] argument to the governed the contract
contrary."

Goldman Sachs Bank USA |AAA Case No. 01- Dallas, TX 2023 New York IThe tribunal ruled that Respondents had waived the SoL defense. In a footnote, IThe tribunal ruled that the law
v. Robert W. Carterand [21-0017-0809 tribunal explained there would be "a substantial basis" to find that the NY SoL applied [governing the claim also governed
Todd W. Carter in this case. The tribunal explained: the timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
"In determining to set the arbitration locale in Dallas pursuant to AAA Commercial governed the contract
IArbitration Rule R-11, the Tribunal did not disturb the governing law provided by the
Loan Agreements, which was New York law. New York law provides that its statute of
limitations applies in instances where a cause of action accrues in favor a resident of
the state. N.Y. C.P.L.R. §202. Further, N.Y.C.P.L.R. § 7502(b) provides that arbitrators
"may, in their sole discretion, apply or not apply" statutes of limitation."
Grynberg and RSM v. RRLP [ICC Case No. Houston, TX 2018 Texas IThe tribunal cited to TX SoL precedents and ruled that all of claimant's claims were Unspecified whether the law of the
and Ford 22192/RD/MK barred by limitations after finding that the claims were asserted outside the seat or governing law of the
limitations period and the discovery rule did not save the claimant's claims. contract was applied
Humana Health Plan Inc., |AAA Case No.01- | Louisville, KY 2020 Pennsylvania [The tribunal ruled that Kentucky SoL would govern because both PA and Kentucky IThe tribunal applied the limitations

Humana Insurance
Company and Humana
Pharmacy Solution, Inc. v.

19-0000-4057

(contract claims)/
Kentucky
(common law
claims)

recognize that when the choice of law provisions in the contract do not address the
applicability of the chosen state's statute of limitations, the law of the forum controls
and here the tribunal determined that the arbitration was seated in Kentucky.

period of the seat of the arbitration

30




Year of

Name Case Number Seat Award Governing Law Description of the Tribunal's decision Categorization of Rationale
Rite Aid HDQTRS. Corp. IThe tribunal then went on to explain that the Kentucky borrowing statute did not
and Rite Aid Corporation apply because the claim accrued in Kentucky (thus making the KY borrowing statute
inapplicable).
In its final order, the tribunal did not dismiss the claims on SolL grounds.
Humana Health Plan, Inc., JAAA Case No.01- | Washington 2023 Kentucky Having found that the respondent breached both pharmacy agreements, the tribunal [The parties agreed as to which
Humana Insurance 19-0002-5131 D.C. considered whether the SoL and contractual limitations period barred the claimant's |jurisdiction supplied the relevant
Company, and Humana recovery of damages. limitations period
Pharmacy Solutions, Inc. v.
Walgreen Co. and First, with respect to claims under the first agreement, the tribunal held that the
Walgreens Boots Alliance, iclaims were not time-barred because the longer limitations period for contract
Inc. actions applied.
ISecond, with respect to claims arising under the second agreement, the tribunal held
that claimant's recovery for breach of contract was limited by the contractual two-
ear limitations period. The tribunal held that no exception applied because Claimant
[failed to establish that the respondent committed fraud or misrepresentation under
Kentucky law.
Janet L. Taggares etal.v. PAMS Case No. Los Angeles, 2020 California [The tribunal ruled that Claimant's securities fraud claims were untimely under the IThe tribunal ruled that the law
Bruce Burrows et al. 1220062692 CA Exchange Act's statute of repose and California Corporations Code. governing the claim also governed
the timeliness of the claim and
IThe tribunal also ruled that an individual claimant's claims arising under California law Japplied the limitations period
ere barred by the corresponding CA limitations period (under the Welfare and applicable to the statute under
Institute Code, the Code of Civil Procedure Sol for breach of contract actions, and which relief was being sought
ICode of Civil Procedure Sol for accounting).
Jennifer Ellsworth and JPE |AAA Case No.30- | Atlanta, GA 2014 Georgia IThe tribunal ruled that the counterclaim was dismissed on SoL grounds to the extent |[Unspecified whether the law of the
Home Care v. Careminders [20-1300-0849 that it was premised on matters predating the expiration of the limitations period. seat or governing law of the
Home Care and Brian contract was applied
Schleicher
Lapine v. Kyocera ICC Case No. San Francisco, | 2007 California IThe tribunal observed that the ICC Rules do not contain statute of limitation Unspecified whether the law of the
7099/BGD/OLG/E CA provisions and that both the lex fori and the law governing the substance of the seat or governing law of the
ISR/MS/JB/JEM Definitive Agreement and related company merger and reorganization contract was applied
ldocumentation is California law. Therefore, the Arbitral Tribunal concluded that
Istatute of limitations issues regarding the merits of the Claimant’s claims are
lgoverned by Cal.Civ.Pro.Code § 338(d), as indeed pleaded by both Parties. On this
basis, the tribunal ruled that the claims were time-barred. The tribunal further found
that the pendency of a class action did not toll the running of the CA SoL by citing to a
California precedent denying the application of American Pipe.
Master Strategies and  JAMS Case No. San Diego, CA| 2018 California IThe tribunal first concluded that it is well-settled that a limitations defense may IThe parties agreed as to which
AAM Investments v. RJ  [1100084132 properly be heard in an arbitration proceedings "subject to an arbitrator's discretion." |jurisdiction supplied the relevant
Worldwide and Benjamin IThe tribunal then noted that the parties agreed that a four-year limitations period limitations period
Glinsky applied to a trademark infringement case. After applying this SoL,
the tribunal ruled that the trademark infringement claim was timely.
Michael H. and Wanda |AAA Case No. 30- Atlanta, GA 2011 North Carolina [In a footnote, the tribunal ruled that the North Carolina SolL provisions applied by IThe parties agreed as to which
Houck v. Ezflow L.P.and [{489-00431-10 irtue of the parties' choice of law agreement. The Panel also found that the jurisdiction supplied the relevant
Ring Corporation lequitable exceptions to the application of the statute of limitations did not apply limitations period
under the facts of the case.
Michael R. Smith v. Grupo [ICDR Case No. 50- | Hartford, CT 2012 Connecticut  [The tribunal ruled that that there was a question of fact that it would need to IThe parties agreed as to which
de Bullet, Bullet Holding [145-T-00313-11 lentertain at a later stage of the proceedings to determine when the claim accrued. jurisdiction supplied the relevant
Corporation and Robert W. IThe tribunal however did not take issue with the application of the Connecticut SoL.  [limitations period
Allen
Moonvale Investments v. JAMS Case No. San Francisco, | 2017 California IThe tribunal ruled that Claimant’s causes of action were barred by the applicable IThe parties agreed as to which
Dastime et al. 1100075691 CA statute of limitations. The tribunal explained that "[p]ursuant to the parties’ 2006 jurisdiction supplied the relevant
IAgreement, the law of the State of California governs the rights and obligations limitations period
arising out of that Agreement. 2006 Agreement §10. Ex. 3. Thus, California law will be
applied herein and the applicable statute of limitations is either three or four years
for Claimant’s fraud and rescission of a written contract claims, respectively."
Prospect Street Energy LLC [AAA Case No. 54- Bloomfield 2016 Delaware IThe tribunal noted that all parties agreed that the applicable statute of limitations was|The parties agreed as to which
and Prospect Street 198-Y-1136-11 Hills, MI (Jus three years under Delaware law. The tribunal then ruled that the claims were not jurisdiction supplied the relevant
Ventures | LLC v. Everest Mundi) time-barred under the Delaware Sol based on tolling. limitations period
Energy Management LLC,
Energy Group
Management LLC, EE
Group LLC, Everest Energy
Group LLC and Dart Energy
Corporation
Sal Franciosa Productions |AAA Case No.01- | Philadelphia, 2020 Pennsylvania [The tribunal found that Respondent's counterclaim failed as falling outside the one-  [The parties agreed as to which
LLC v. Breaking Glass 18-0003-1486 PA lyear statute of limitations for defamation claims under Pennsylvania law. jurisdiction supplied the relevant
Pictures LLC limitations period
Schneider Limited IAAA Case No. 65- | Minneapolis, 2016 Delaware [The tribunal ruled that claimant's securities claims for violation of the Delaware IThe tribunal ruled that the law
Partnership v. Meridian [20-1400-0026 MN (Jus [Securities Act were time-barred under that same statute's SoL. The tribunal further  |governing the claim also governed
Surgical Partners and other Mundi) ruled that even if the Delaware securities law did not exclusively apply here, the timeliness of the claim and

iclaimant's federal, Montana and Tennessee securities law claims would be barred
"because each of those laws contain[] the statutory equivalent of a five-year statute off|
repose."

IThe tribunal thus assumes that whichever law governed the claims would supply the

applied the limitations period
applicable to the statute under
which relief was being sought

relevant limitations period.
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Seaguard Electronics, LLC |AAA Case No. 01- Tustin, CA 2022 California IThe tribunal ruled that the breach of contract claims were timely. IThe tribunal ruled that limitations
v. Audiovox Corporation, [18-0003-0518 periods are inapplicable to

nka VOXX International First, the tribunal explained that the Agreement was silent and did not prescribe an arbitration
Corporation agreed upon limitations period for commencing an arbitration, nor did it refer to or
incorporate the California SoL. The tribunal explained that "[a]s a general rule, the
limitations period prescribed by state law for bringing actions in court do not apply in
arbitration absent (a) an agreement between the parties (typically included in the
arbitration clause) or (b) an express statutory provision." The tribunal then noted
that the agreement was silent as to any limitations period. The court also noted that
both the FAA and the AAA rules were silent as to the issue of limitations periods.
ISecond, the tribunal found that the claims would be timely even when applying the
relevant California SoL.
Seattle Genetics, Inc.  [ICDR Case No.01- | Seattle, WA 2022 Washington  [The tribunal ruled that both of claimant's claims were time-barred under the IThe parties agreed as to which
(Seagen) v. Daiichi Sankyo [19-0004-0115 lapplicable Statute of limitations provided by Washington law. jurisdiction supplied the relevant
Co., Ltd. limitations period
Tic Philly Lansdale 1, LLC, |AAA Case No.01- [Harris County,| 2021 Texas Note that the tribunal's reasoning is a bit difficult to follow in this case, in part IThe tribunal ruled that the law
et al. v. Moody National [17-0005-3698 1R because two awards were issued the same day with contradictory statements. governing the claim also governed
Philly Lansdale S LLC, et al. the timeliness of the claim and
in a first award, the tribunal, in dicta, explained that the fraud claims, even if proven, |applied the statutory limitations
ould be barred by the Pennsylvania two-year limitations period. period of the jurisdiction whose law
governed the contract
in an amended award, the tribunal seemingly ruled that the clause purporting to
change the governing law from Texas law to PA law was invalid. Later on, the tribunal
ruled that the applicable limitations period was therefore the four-year limitations
period supplied by Texas law. On this basis, the tribunal examined the fraud
allegations of claimant and found that claimants were damaged as a result of the
respondents' fraud.
Universal Telephone ICDR Case No. 50- Dallas, TX 2017 Texas [The tribunal held, without explanation, that all of claimant's claims were time barred |Unspecified whether the law of the
Exchange, Inc. v. ZTE 20-1200-0342 by applicable statute of limitations. seat or governing law of the
Corporation and ZTE USA, contract was applied
Inc.,
University Facilities IAAA Case No. 30- | New Orleans, 2012 Louisiana IThe tribunal ruled that the claims at issue were barred under the applicable Louisiana [The parties agreed as to which
Capstone ABG Caulking [110-Y-204-09 LA prescription period. jurisdiction supplied the relevant
limitations period
Western Pharmacy Group, JAMS Case No. San Diego, CA| 2022 California IThe tribunal ruled that Claimant's Third Amended Demand, in which it pleaded IThe parties agreed as to which
LLC v. Park Medical 1240024038 Negligent Misrepresentation, relates back to a time within the SoL and should be jurisdiction supplied the relevant
Pharmacy, Inc., Matthew [deemed as timely filed within the applicable two year period of limitation. limitations period
Grayson, Kevin Faris,
Mitchell Robins and Robins|
and Associates
P.C.,
Non-US seats
Bossart LLC v. James |CC Case No. Geneva 2015 England IThe tribunal ruled that two of Claimant's claims were time-barred based on the date  [The parties agreed as to which
Howden & Co Ltd 19667/TO they accrued. jurisdiction supplied the relevant
limitations period
Claimantv. Respondent [ICC Case No. Paris (Jus Unclear | State X [redacted] [The tribunal ruled that the appropriate rules of prescription to apply to Claimant's IThe tribunal ruled that the law
Case No. 16247 16247 Mundi) lclaims are contained in the [State X statute of limitations]. The tribunal noted that governing the claim also governed
[State X law] was the substantive law of the Contract expressly agreed by the parties  [the timeliness of the claim and
land there was nothing in French law, being the law of the seat of the arbitration, applied the statutory limitations
preventing or inhibiting such a conclusion. period of the jurisdiction whose law
governed the contract
Claimantv. Respondent [ICC Case No. Geneva (Jus | Unclear Connecticut  |Applying Connecticut law, the tribunal ruled that the limitation law of the place where[The tribunal ruled that the law
Case No. 7144 7144 Mundi) the wrong was committed applies in the absence of special circumstances, which was [governing the claim also governed
Italy. Using Italian law, the tribunal established that the cause of action arose in the timeliness of the claim and
Indiana, so Indiana statute of limitations should apply. As to the torts claim, the place [applied the statutory limitations
of the wrong (locus delicti) was in Florida. Accordingly, the claims were not time- period resulting from application of
barred. conflicts-of-law rule (or borrowing
statute) of jurisdiction whose law
governed the claim
Claimantv. Respondent [ICC Case No. Paris Unclear France IThe tribunal ruled that the Claimant's claims were not time-barred. The tribunal IThe tribunal ruled that the law
Case No. 9102 Initial ~ [9102 noted that "[a]ccording to the most widely held view in conflict of laws today, governing the claim also governed
Interim Award lquestions of time limitations (or "prescription") are governed by the substantive law |the timeliness of the claim and
applicable to the contract or tort action" and therefore, French law is applicable. applied the statutory limitations
period of the jurisdiction whose law
lsoverned the contract
Czarinav. W.F. Poe N/A London 2001 England IThe tribunal ruled that the agreement is governed by English law and is subject to IThe tribunal ruled that the law
Syndicate English rules of law in respect of limitation. Accordingly, the tribunal ruled that the governing the claim also governed
claim was not statute barred. lthe timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
governed the contract
Docas Investimentos SAv. [ICC Case No. Paris 2016 Brazil IThe tribunal noted that the claim was for fraud, and applicable statutory limitation for IThe tribunal ruled that the law
Tim Participacoes Ltda  [19276/CA/ASM IClaimants' claim for incidental fraud was the ten-year term provided under Brazilian [governing the claim also governed

Civil Code.

lthe timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
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soverned the contract
Epicenter Loss Recovery [LCIA Case No. London 2023 Arizona IThe tribunal applied English law (as it incorporated EU conflict of law rules) and ruled [SolL resulting from the application of]
LLCv. Burford Capital Ltd [204619 that the claim's timeliness was to be assessed based on the application of Arizona the choice of law rule of the
and Ganymede law (lex causae), which provided for a 2-year limitations period. On this basis, the jurisdiction selected as the seat
Investments Ltd tribunal ruled that the claim was not time-barred.
Eurochem Volga-Kaliy LLC [SCAI Case No. Zurich (Jus 2015 England IThe tribunal concluded that the non-contractual claims - which are indisputably IThe tribunal ruled that the law
v. Shaft Sinkers Ltdand  [600318-2012 Mundi) covered by the agreement given the lack of any jurisdictional objection to this effect - [governing the claim also governed
Rossal 126 Ltd must logically and equally be governed by English law. the timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
governed the contract
First National Petroleum [SCC Case No. Stockholm 2013 Sweden IApplying ten-year Swedish Act on Limitation, and given that time bar was tolled, the [The parties agreed as to which
Cov. OAO Tyumenneftegaz [196/2011 tribunal ruled that the limitation defense raised by Respondent failed. jurisdiction supplied the relevant
(1) limitations period
First National Petroleum [SCC Case No. Stockholm 2018 Sweden IThe tribunal ruled that Swedish law applies to the merits of this case. The tribunal Unspecified whether the law of the
Cov. OAO Tyumenneftegaz [V2015/178 then ruled that according to Swedish law the time-bar issue is a matter of substance  [seat or governing law of the
() such that the timeliness of the claim should be evaluated under Swedish law. contract was applied
On this basis, the tribunal ruled that Claimant’s Primary Claim, except the Liquidation
Claim, was time-barred and dismissed it with prejudice. Claimant’s Secondary Claim
as also time-barred and dismissed it with prejudice.
Gerald Metals Sarl v. N/A London 2020 England IThe tribunal ruled that the claim was not time-barred because brought within the IThe parties agreed as to which
Shenzhen Shenhuo lapplicable 6-year limitations period. jurisdiction supplied the relevant
Trading Co Ltd limitations period
Global Voice Group SA v. [ICC Case No. Paris 2019 Guinea IThe tribunal ruled that the respondent's counterclaim was time-barred. IThe tribunal ruled that the law
Postal and 22467/DDA governing the claim also governed
Telecommunications hen parties entered into the Partnership Agreement, the Guinean Civil Code did the timeliness of the claim and
Regulatory Authority of not contain any specific provision for absolute nullity and therefore could not applied the statutory limitations
Guinea provide for a thirty-year period in its regard. Guinean Civil Code, which expressly period of the jurisdiction whose law
deals with the action for contractual nullity and which concerns an extinctive statute |governed the contract
of limitations, was therefore intended to apply, rather than the provisions concerning
the thirty-year statute of limitations applicable to acquisitive statute of limitations.
Hoechst GBMH and Sanofi- [ICC Case No. Paris 2011 German IThe tribunal rejected Respondent's time-bar defense. The tribunal noted that IThe parties agreed as to which
Aventis Deutschland 15900/JHN/GFG hether the shorter or the longer statute of limitations applied depended on whether|jurisdiction supplied the relevant
GMBH v. Genetech Inc. Claimant had knowledge of Respondent's patent infringement, or should have had limitations period
knowledge had it acted without gross negligence. The tribunal ruled that
the time bar defense was not well founded in the facts.
International Consultants [ICC Case No. Geneva 2010 Switzerland IThe tribunal ruled that the claims were time-barred under the relevant SoL based on [The parties agreed as to which
Inc v. Reynolds 15612/FM/JEM/ its determination of when the Sol began to run. jurisdiction supplied the relevant
Construction Co (Nigeria) [MLK limitations period
Ltd
Jnah Development SALv. [ICC Case No. Paris 2009 Maryland [The tribunal first noted that "the situation presents the Tribunal with a classic conflict [SoL resulting from the application of
Marriott International ~ |13894/EBS/VRO of laws scenario. Under Maryland Law (the lex cause) time bar questions appear to  [the choice of law rule of the
Hotels Inc (1) be categorised as a procedural issues; under French law (the lex arbitri) they appear  |jurisdiction selected as the seat
[to be categorised as substantive issues. The application of either of these two
conflicting theories would lead to a situation in which each competing law should
reject its own application on the time bar issue."
IThe tribunal explained that it therefore had to resolve this deadlock "by enquiring into
its powers as mandated by the Parties and/or the lex arbitri." Based on French law as
the lex arbitri, the tribunal concluded that Maryland law applied because French
considered SolL issues to be substantive. The tribunal's analysis is reproduced below.
"The Parties expressly chose Paris as the juridical seat of any arbitration that might
become necessary to resolve disputes between them. The Tribunal must therefore
look to French law on matters relating to the extent of its powers. Time bar issues,
hilst technically not relating to the procedure to be followed, are also not matters
that concern the interpretation, application or governance of the contract. They are
lthe issues that relate to the governance of the arbitration, in particular the Tribunal’s
power in relation to the relief it may award. The Tribunal must therefore look to the
law of France for its analysis of the time bar issue. French law treats statutory time
bar questions as a matter for the applicable substantive law. The Tribunal must
therefore apply the substantive provisions of Maryland law relating to the applicable
statutory limitation period."
Interestingly, the Tribunal expressly rebutted Respondent's argument that Maryland
law applied by virtue of the parties' choice of law agreement. The tribunal explained
that the wording of the choice of law clause "related internally to the agreement
Kenoza Industrial |CC Case No. Paris 2010 France IThe tribunal ruled that the claims were not time-barred after holding that the IThe parties agreed as to which
Consulting & Management [15908/FM limitations period invoked by Respondent did not apply to the particular claim at jurisdiction supplied the relevant
Inc v. Giat Industries SA issue. The tribunal seemed to have accepted, however, that the timeliness of limitations period
Claimant's claim would be governed by French law and found that Claimant's claim
ould be timely under any limitations period based on when Claimant discovered
the facts giving rise to its claim.
Dunkwa Continental ICC Case No. London 2015 Ghana IThe tribunal ruled that the claims were timely made, whether one starts from English  [Timely under both governing law and
Goldfields Ltd v. 18294/ARP/MD/ law (lex arbitri) or Ghanaian law (lex cause) (since English law refers the question of law of the seat
Government of the ITO tolling to Ghanaian law in this case).

Republic of Ghana
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Mir's Ltd v. Joint Stock  [SCC Case No. V Paris 2022 French IThe tribunal dismissed Claimant's SoL argument, ruling that Respondent's claim had  [The tribunal ruled that the law
Company 080/2009 not lapsed because it was a counterclaim which according to the lex contractus governing the claim also governed
Technopromexport (French law), was subject to a five year Sol. lthe timeliness of the claim and
applied the statutory limitations
period of the jurisdiction whose law
gsoverned the contract
Mir's Ltd v. Joint Stock  [SCC Case No. V Stockholm 2010 Russia IThe tribunal ruled that the Claimant's claim was not time-barred under Russian law IThe tribunal ruled that the law
Company 080/2009 (providing a three-year limitations period) because the claim was not a claim seeking |governing the claim also governed
Technopromexport lto terminate the agreement (a claim that would have been barred under the SoL) but  [the timeliness of the claim and
instead was a claim for the payment of money. applied the statutory limitations
period of the jurisdiction whose law
governed the contract
Natura Furniture UABv. GE|ICC Case No. Stockholm 2018 Sweden IThe tribunal noted that the counterclaims were timely under the ten-year limitation  [Unspecified whether the law of the

Power Sweden AB 21983/MHM period supplied by Swedish law without explanation as to why Swedish law applied. seat or governing law of the

contract was applied

Nordea Bank AB v. ISCC Case No. V Stockholm 2010 Sweden IThe tribunal ruled as follows: "if any limitations period is to be considered, it must be |Unspecified whether the law of the

Moscow City Golf Club  [168/2008 the one stipulated by Swedish law. Regardless of whether one considers the seat or governing law of the
000 limitations period to be a matter of substantive law or procedural law, given that the |contract was applied
Loan Agreement is governed by Swedish substantive law and the procedure is
lgoverned by the Swedish lex arbitrii, the Swedish limitations period would be the only
possibly applicable law." On this basis, the tribunal concluded that Claimant's
claim was not barred under Swedish SoL.
Royal Unibrew AS v. ISCC Case No. Stockholm 2013 Poland [The tribunal ruled that the claim was not time-barred because the filing of a request  [The parties agreed as to which
Advadis SAand Adam  [87/2011 lto settle the dispute amicably was not an abuse of right under Polish law and did jurisdiction supplied the relevant
Brodowski interrupt the running of the applicable limitations period under Polish law. limitations period
Schlossberg Switzerland [SCAI Case No. Zurich 2020 Switzerland  [The tribunal ruled that Respondent's counterclaim was one for unjust enrichment (as [The parties agreed as to which
AG v. Castle Hill Imports  [600512-2018 (excluding the |opposed to breach of contract) and ruled that pursuant to the the Sol for unjust jurisdiction supplied the relevant
Schlossberg LLC ViennaSales  [enrichment under Swiss law, Respondent's claim was not time-barred. limitations period
Convention)

Société Nationale ICC Case No. Paris 2021 Not specified in [The tribunal did not take issue with the application of Panama law to an SoL issue but [The tribunal ruled that the law
d'Opérations Pétrolieres de[23221/DDA the contract/ [noted that Respondent had not made a well-developed argument. The tribunal noted|governing the claim also governed
la Céte d'lvoire (Petroci) v. |(C-23222/DDA) Panama (as  [that the claim was not time-barred in any event but did not provide any rationale. the timeliness of the claim and

MRS Holdings Ltd determined by applied the statutory limitations

the tribunal) period of the jurisdiction whose law
governed the contract
Textron Inc v. ICC Case No. Paris 2009 Brazil IThe tribunal ruled that Claimant's claim was not time-barred based on the SoL IThe parties agreed as to which
ArcelorMittal Brasil SA  [15455/JRF invoked by Respondent because Claimant's claim was not a claim for annulment of a  |jurisdiction supplied the relevant
transaction (which would be barred under the SoL invoked by Respondent) but limitations period
instead a claim for payment under another agreement.
The Estate of the Late  [SCAI Case No. Geneva 2016 Switzerland IThe tribunal ruled that Claimant's claim was timely under Swiss law. IThe parties agreed as to which
Hans Bertschmann etal v. [300330-2015 jurisdiction supplied the relevant
Mr Naceur Bellil limitations period
The Ministry of Defence [ICC Case No. Zurich 1996 Not specified in [The tribunal noted that the contract at issue did not contain an express choice of law [The tribunal ruled that the law
and Support for Armed  [7375/CK the contracts [clause. The tribunal therefore referred to Article 13(3) of the ICC rules providing that [governing the claim also governed
Forces of the Islamic absent agreement between the parties as to the applicable law, "the arbitrator shall  [the timeliness of the claim and
Republic of Iran v. West apply the law designated as the proper law by the rule of conflict which he deems applied the limitations period
lappropriate." The tribunal noted that this ICC Rules provision implied that "the applicable under some other law
arbitral tribunal [was] not bound to determine any particular (national) conflict of governing the claim (e.g., PIL,
laws system." general principles, etc...)
IThe tribunal discussed the subjective and objective approaches to resolving
lcontractual choice of law issues and ruled that the subjective approach was more
suited to this case. After examining the parties' likely intentions, the tribunal ruled
that "the absence of a choice of law clause must be understood as a so-called ‘implied
negative choice' of the Parties the sense that none of the Parties' national laws should
be imposed on any of the Parties." The tribunal concluded that the General Principles
(including UNIDROIT Principles) were the proper law of the contract.
IAs an aside, the tribunal also noted that under the objective approach, the centre of
lgravity of the contract was Maryland such that the proper law of the contract would
have been Maryland/US law.
In its interim award, the tribunal ruled it would decide whether general principles of
law barred Claimant's claim at a later stage of the proceedings. Note, however, that
no subsequent award is available in Jus Mundi.
The Ministry of Defense [ICC Case No. Zurich 1997 Iran Due to a stabilization clause in the contract, the tribunal ruled that the applicable IThe parties agreed as to which
and Support for the Armed [7365/FMS limitations period was supplied by Iranian law as of 1977. The tribunal ruled that jurisdiction supplied the relevant
Forces of Iran v. Cubic both claims and counterclaims were timely under the applicable Iranian limitations limitations period
International Sales period.
Corporations
The Ministry of Oil and  [ICC Arbitration Paris 2023 | Principles of law [The tribunal ruled that Yemeni, Lebanese, and Canadian SolL were all different such IThe tribunal ruled that the law
Minerals of the Republic of |No. commonto [that there was no common SOL. The tribunal therefore turned to "principles of law governing the claim also governed
Yemen v. Canadian Nexen [19869/MCP/DDA Yemen, Canada, |normally recognized by nations." The tribunal relied on other arbitral precedents the timeliness of the claim and

Petroleum Yemen

and Lebanon; and
"principles of law
normally
recognized by

holding that UNIDROIT principles reflected general principles of law and held that
UNIDROIT applied in this case.

applied the limitations period

applicable under some other law
governing the claim (e.g., PIL,
general principles, etc...)
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nations in general
(including those
which have been
applied by
international
tribunals...".
The Republic of Iraq v. The [ICC Case No. Paris 2023 Public [The tribunal dismissed Claimant's contention that the Respondent's counterclaim IThe tribunal ruled that the law
Republic of Turkey 20273/AGF/ZF/A International Law |was subject to limitation restrictions under French law because any claim prior to the [governing the claim also governed
Z/ELU lamendment of the the timeliness of the claim and
agreement (with French law added to the choice of law) would not be governed by  [applied the limitations period
French law. The tribunal held that under international law, there was no defined applicable under some other law
limitation period but a claim could be barred based on an unreasonable delay. The |governing the claim (e.g., PIL,
tribunal ruled that Respondent's counterclaim was timely under PIL because it was gseneral principles, etc...)
brought within a reasonable time.
IThe tribunal proceeded to determine on a claim-by-claim basis whether the
limitations period under Article 10.2 of the UNIDROIT principles applies and barred
Claimant's claims. The tribunal dismissed some but not all claims on this basis.
TMCO Ltd v. Green Light [ICC Case No. London 2016 Belgium IThe tribunal ruled that the U.N. Convention on the Limitation Period in the IThe tribunal ruled that the law
Solutions R&D Corp. 20663/MHM International Sale of Goods applied because Belgium, the US, and Bulgaria were lgoverning the claim also governed
parties to the Convention. The tribunal held that Claimant's claim was timely under  [the timeliness of the claim and
the 4-year limitations period supplied by the Convention (as it would have been underfapplied the statutory limitations
Claimant-invoked 10 year limitations period under Belgian law). period of the jurisdiction whose law
Note that the tribunal did not explain why the Convention applied but the Claimant governed the contract
as a Bulgarian corporation, the Respondent a US corporation, and the contract
lgoverned by Belgian law.
Turchrome Krom Maden |[ICC Case No. Paris 2018 Turkey IThe tribunal ruled that the claim sounded in contract and applied the limitations IThe parties agreed as to which
Sanayi ve Dig Ticaret ~ [20548/ZF/AYZ period applicable to breach of contract claims under Turkish law. jurisdiction supplied the relevant
Limited Sirketi v. Cevik and limitations period
al.
Walker International ICC Case No. Paris 2000 Switzerland IThe tribunal ruled that Claimant's claim was timely under a longer applicable IThe parties agreed as to which
Holdings Ltd v. Caisse  [10030/AC/DC (Promissory limitations period under Swiss law. jurisdiction supplied the relevant
Congolaise Note)/England limitations period
DAmortissement (Assignment
Contract)
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