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TOPIC: Unadmitted Law Student and Law Graduate Conflict Checks

DIGEST: Unadmitted law students and law graduates are not lawyers and cannot
create potentially disabling conflicts under Rule 1.10 when hired by a law
firm or legal assistance organization. When hiring these individuals,
however, firms should take reasonable steps to avoid the improper use or
disclosure of confidential information, including potentially screening new
hires from matters for which they have such relevant information. Clinical
students who are functioning as a lawyer while participating in a law school
clinic present special considerations, and firms and clinics should consider
whether a screen would effectively protect a clinical client’s confidential
information or additional action is appropriate.

RULES:  1.0(h), 1.0t), 1.6, 1.7, 1.9, 1.10, 5.3

QUESTION: Can summer law clerks, law student interns and law school graduates bring
conflicts to a law firm that are imputed to the law firm under New York Rule
of Professional Conduct 1.10?

Introduction

A law firm or legal assistance organization® that hires a law student, summer law
clerk, legal intern or unadmitted law school graduate,? or a lawyer who held those positions
prior to being admitted to any bar, must be mindful of how their new hires’ prior
employment may impact the firm’s work. Firms use varying practices when hiring
unadmitted summer law clerks, interns, and law school graduates. For conflict checking
purposes, some firms treat these new hires like incoming lawyers, including for the
purposes of imputed conflicts. Others take the position that unadmitted summer law clerks,

! Rule 1.0(h) defines “firm” or “law firm” as including “a law partnership, professional corporation, sole
proprietorship or other association authorized to practice law; or lawyers employed in a qualified legal
assistance organization, a government law office, or the legal department of a corporation or other
organization.” Rule 1.10, which addresses conflicts imputed to firms, is limited to conflicts under Rules
1.7, 1.8, or 1.9. Conflicts arising from and applicable to service in government law offices are governed by
Rule 1.11 and are addressed under a different standard—whether the lawyer “participated personally and
substantially” in a matter. See Rules 1.11(a)(2), 1.11(d)(1). Because this opinion focuses on conflicts
imputed under Rule 1.10, and different conflict of interest rules apply to government law offices, references
to “firms” in the opinion do not include government law offices and this opinion does not address conflicts
that might arise for summer interns in government law offices.

2 The title “associate” is generally understood to mean someone who is admitted to practice and is
associated with a firm. See Rule 1.10(a); pp. 4-5, infra. In contrast, “summer associates” have typically
finished two or sometimes one year of law school and are not yet admitted to practice. We therefore refer to
“law clerks” instead of “summer associates.” For the purposes of this opinion, summer law clerks and
interns are intended to encompass private practice and public interest law clerks, externs, and any other
positions at law firms held by law students or recent law school graduates who have not been admitted to
practice.



interns, or law school graduates are not lawyers, and no conflicts can be imputed to the
firm. Existing ethics guidance provides that law firms should focus on addressing
confidentiality concerns when hiring nonlawyers, such as paralegals. This opinion clarifies
that summer law clerks, interns, and unadmitted law school graduates are categories of
nonlawyers and do not bring with them potentially disabling conflicts when hired. These
nonlawyers, however, may have been exposed to confidential information that requires
firms to take reasonable steps to avoid the improper use or disclosure of that information.
Clinical students present unique issues that bridge these two analyses, and this opinion thus
separately addresses considerations® relevant to students who are participating or have
participated in law school clinics.

I Do conflicts arise from hiring pre-admission law students or law school
graduates for work at law firms, legal assistance organizations, nonprofits,
and corporations?

A. Imputed conflicts of interest created by the hiring of a new lawyer

Rule 1.10 governs imputation of conflicts of interest. Rule 1.10(a) states: “While
lawyers are associated in a firm, none of them shall knowingly represent a client when any
one of them practicing alone would be prohibited from doing so by Rule 1.7, 1.8 or 1.9,
except as otherwise provided therein.”

Applying Rule 1.7(a), for example, imputed conflicts may arise when two or more
lawyers in a firm are each representing clients who have concurrent conflicts with one
another, e.g., because the clients have “differing interests” or when the “lawyer’s
professional judgment on behalf of a client will be adversely affected by the lawyer’s own
financial, business, property or other personal interests.”

The more complicated situation for the purposes addressed in this opinion is an
imputed conflict created when a newly hired lawyer brings a conflict to the firm. In addition
to Rule 1.10(a)’s incorporation of Rule 1.9,* Rule 1.10(c) prohibits a firm from “knowingly
represent[ing] a client in a matter that is the same as or substantially related to a matter in
which the newly associated lawyer, or a firm with which that lawyer was associated,
formerly represented a client whose interests are materially adverse to the prospective or
current client. . . .” This prohibition, however, does not apply if the newly hired lawyer did
not acquire confidential information in the prior representation that is material to the
current representation in the lawyer’s new firm.°

At present, New York’s version of Rule 1.10, unlike that of many jurisdictions, does
not contain a provision permitting screening of the newly hired lawyer to cure an imputed

% These considerations may apply to students in law school externships as well.

4 Rule 1.9 addresses conflicts arising when a lawyer “has formerly represented a client” and when a lawyer
was “formerly associated” with a firm that represented a client.

5 See Rule 1.10(c).



conflict.> Under New York’s version of the rule, an imputed conflict may only be cured
when the conflict has been “waived by the affected client or former client under the
conditions stated in Rule 1.7”, i.e., where the current or former client has given informed
consent confirmed in writing.

Comment 8 to Rule 1.0 limits the use of screening to cure imputed conflicts to
situations governed by Rules 1.11, 1.12, and 1.18. The Committee on Professional Ethics
of the New York State Bar Association addressed this limitation on the use of screens to
cure imputed conflicts in Formal Opinion 1186 (2020):

Screening as a Cure for Conflicts

8. Comment [8] to Rule 1.0 makes clear that screening generally
applies only when the screening of a personally disqualified lawyer is
permitted to remove imputation of a conflict of interest under Rule 1.11
(former and current government officers and employees), Rule 1.12 (former
judges, arbitrators, mediators or other third-party neutrals), or Rule 1.18
(lawyers who meet with prospective clients who do not become actual
clients). Implicit in Comment [8] is that the Rules do not approve screening
when a current conflict exists between clients under Rule 1.7(a), at least
absent informed client consent confirmed in writing under Rule 1.7(b).

0. Our opinions support the conclusion that, with the exceptions noted
above, a screen may not be used to eliminate conflicts under the conflict’s
rules. . . .

Although the New York version of Rule 1.10 does not permit screening to cure
imputed lateral hire conflicts, some New York courts have allowed firms to avoid
disqualification through screens.® Amendments that would “codify these federal court

6 See SIMON’S NEW YORK RULES OF PROFESSIONAL CONDUCT ANNOTATED §1.10:12 (“New York’s version
of Rule 1.10 — unlike ABA Model Rule 1.10 — has no provision allowing screening to overcome a client’s
or former client’s involvement in a matter.”); compare N.Y. Rule 1.10 (containing no screening provision),
with Cal. R. Prof. Conduct 1.10(a)(2) (permitting screening to cure imputed conflict).

7 Rule 1.10(d).

8 New York State Opinion 1186 at p. 2, 99 7-9. We note that screening may be used, however, as a
way of obtaining a client’s informed consent to waiver of a conflict pursuant to Rule 1.10(d).

¥ See, e.g., Hempstead Video, Inc. v. Inc. Vill. of Valley Stream, 409 F.3d 127 (2d Cir. 2005) (approving of
screening to cure conflict from laterally-hired of-counsel lawyer); Maricultura del Norte, S. de R.L. de C.V.
v. Worldbusiness Cap., Inc., No. nl14 Civ. 10143, 2015 WL 1062167, at *15 (S.D.N.Y. Mar. 9, 2015)
(surveying case law in Second Circuit and concluding that “[i]n every other post-Hempstead case | have
located within this circuit, the district court, after considering whether an ethical screen was sufficient, has
found the presumption [that the lawyer acquired material confidential information in the prior work]
rebutted and denied a motion to disqualify”); In re Jalicia G., 130 A.D.3d 402, 403 (1st Dep’t 2015)
(denying disqualification because “the safeguards and screening procedures in place” ensured “there was
no risk that the [organization’s] personnel representing the subject child in these proceedings had acquired

3



decisions in New York’s Rule 1.10(a)” are currently under consideration.'® However, the
amendments, if adopted, would not change the analysis in this opinion, which focuses
narrowly on whether nonlawyer law students and law graduates are considered lawyers for
purposes of imputed conflicts under Rule 1.10.

B. Inapplicability of imputed conflict rules to nonlawyers

The language of Rule 1.10 is limited to “lawyers,” and the Comments to Rule 1.10
make clear that the Rule does not apply to nonlawyers. Comment 4 states: “The rule in
paragraph (a) also does not prohibit representation by others in the law firm where the
person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal
secretary.” Comment 4 adds this qualification: “Such persons, however, ordinarily must be
screened from any personal participation in the matter to avoid communication to others in
the firm of confidential information that both the nonlawyers and the firm have a legal duty
to protect.” Thus, the duty of confidentiality is fully applicable to nonlawyers, and
screening of a nonlawyer who has acquired confidential information in prior work on
behalf of a client may be used to ensure that the client’s confidential information is
protected.!

Unlike other versions of Rule 1.10 and its Comments, the New York version is
silent with respect to law students.'> However, Rule 1.10 is explicitly limited to “lawyers
[who] are associated in a firm” (emphasis added), so law students and law school graduates

or could acquire any confidences and secrets[.]”); Mauriello v. Battery Park City Auth., No. 160687/14,
2018 WL 5255255, at *2-3 (Sup. Ct. N.Y. Cnty. Oct. 22, 2018) (finding that even where attorney “played a
significant, active role in movants’ defense” disqualification was not warranted because of screening
implemented); see also SIMON’S NEW YORK RULES OF PROFESSIONAL CONDUCT ANNOTATED § 1.10:12
(citing cases). Note, however, that courts have drawn a distinction between what the Rules require and
disqualification. As the New York Court of Appeals explained in Kassis v. Teacher s Ins. & Annuity Ass’n,
93 N.Y.2d 611, 617 (1999):

Moreover, while the disciplinary rules governing lawyers prohibit attorneys who have
represented the former client in a matter from switching sides and impute one attorney’s
personal conflicts of interest to his or her current firm . . . they do not establish a mandatory
disqualification rule. . . . [B]ecause disqualification of a law firm during litigation may
have significant adverse consequences to the client and others, it is particularly important
that the Code of Professional Responsibility not be mechanically applied when
disqualification is raised in litigation.

Id. (citations and quotation marks omitted).

10 See Mem. of NYS Off. of Court Admin., July 2, 2024, RequestForPublicComment-
RulesOfProfessionalConduct-070224.pdf (nycourts.gov) at pp. 11-12 (noting that these screening
provisions “would then be applicable in state courts and in disciplinary proceedings and would provide
clear guidance for the day-to-day practice of law firms in New York State”).

11 Rule 1.10 cmt. [4].

2 Compare N.Y. Rule 1.10 cmt. [4], with ABA Model Rule 1.10 cmt. [4] (stating that Rule 1.10 does not
“prohibit representation if the lawyer is prohibited from acting because of events before the person became
a lawyer, for example, work that the person did as a law student”) and Cal. Rule 1.10 cmt. [2] (same).



who have not been admitted to any bar®® fall outside this definition. The Committee on
Professional Ethics of the New York State Bar Association reached this conclusion in
Formal Opinion 905 (2012). A law firm’s newly hired lawyer had, while a law student,
worked as a paralegal for another firm and had continued as a paralegal after graduation.
The opinion concluded that law students are not “associated” with law firms and do not
“represent” clients. Therefore, the strict imputation and disqualification provisions of Rule
1.10 do not apply to an individual who previously worked for a firm as a law student.*

This opinion confirms that unadmitted summer law clerks, law student interns, and
law school graduates are not “lawyers” under Rule 1.10. They may perform substantive
work on legal matters, but similar to paralegals and other nonlawyers may only do so under
the supervision of practicing attorneys and cannot hold themselves out as lawyers.™

C. Check for imputed conflicts not required

The Rules are clear about what is required when a firm makes a lateral hire of an
attorney. When hiring lateral attorneys from other law firms, the hiring firm should conduct
a conflict check to determine “which clients the lateral lawyer personally represented while
at his or her former firm.”*® If the lawyer participated in a matter such that she acquired
confidential information about a former client, the hiring firm may not, if materially
adverse, represent another client in the same or a substantially related matter absent

13 For purposes of this opinion, unadmitted law school graduates are law school graduates who have not
been admitted to any bar. Rule 1.10 is plainly applicable to lawyers who have been admitted to a bar other
than in New York.

14 The Committee concluded:

While the prospective lawyer was certainly employed by [his previous firm], he was not
“associated” with that firm during his tenure as a paralegal. As used in Rules 1.9 and
1.10, the term “associated” denotes a more significant relationship, such as holding a
position as partner, associate, or of counsel at the former law firm. . . . Nor can it be said
that the prospective attorney “formerly represented” the client . . . while working at [his
previous firm] as a paralegal. See Rule 1.10 (c). Therefore, Rules 1.9 and 1.10 do not
govern this inquiry.

New York State Opinion 905 at pp. 2-3, 9 7.

15 See New York State Opinion 905, 9 7. As explained in the Preamble to the New York Rules of
Professional Conduct:

A lawyer, as a member of the legal profession, is a representative of clients and an officer
of the legal system with special responsibility for the quality of justice. As a representative
of clients, a lawyer assumes many roles, including advisor, advocate, negotiator, and
evaluator. As an officer of the legal system, each lawyer has a duty to uphold the legal
process; to demonstrate respect for the legal system; to seek improvement of the law; and
to promote access to the legal system and the administration of justice.

While law student interns and law school graduates certainly are expected to adhere to the principles
underlying these statements, they can act neither as representatives of clients nor as officers of the legal
system.

16 New York City Opinion 2003-03.



informed consent from the lateral attorney’s former client.!” But is the same check and

informed consent required when hiring law student summer law clerks or interns or law
graduates?

Ordinarily, the answer is no. Because unadmitted summer law clerks, legal interns
and law school graduates are not lawyers, work undertaken prior to becoming a lawyer
cannot be imputed to the firm under Rule 1.10. A firm need not assess whether informed
consent to continue or commence representation is required if that representation would
have violated Rule 1.9 were the work performed by a lawyer.

This analysis does not change when a nonlawyer gains admission to the bar. It is
the nature of the individual’s role at the time she works on a legal matter that dictates the
applicability of the imputed conflicts rule. The question to ask is: at that time, was the
individual “associated” with a law firm or “represent[ing]” a client?8 If the answer is no,
then no conflicts are imputed under Rule 1.10. Just as work done by a nonlawyer staff
member, such as a secretary or paralegal, does not create an imputed conflict if that staff
member later becomes a lawyer and obtains new employment,’® work done by an
unadmitted summer law clerk, intern or law school graduate does not retroactively become
subject to the imputed conflicts rule once that person is admitted to the bar. Of course, work
done after admission, including continued work on matters with which the newly admitted
person was engaged previously, would involve representation of a client by a lawyer
associated with the firm and would be subject to Rule 1.10 if the now-admitted attorney
seeks new employment.

II1. What steps should firms take to protect confidential information obtained by
unadmitted law students or law school graduates in their prior employment?

Even if the firm need not assess whether informed consent to a conflict between
clients is required, confidential information must still be protected. Relying on Rules 1.6,
concerning the duty of confidentiality, and Rules 5.1 and 5.3, concerning the duty of
supervising subordinate lawyers and nonlawyer employees, New York State Opinion 905
reasoned that the firm was required to make “reasonable efforts” to ensure that the newly
hired lawyer did not reveal any confidential information learned while employed as a
paralegal at his previous firm. The opinion concluded that such “reasonable efforts” were
contextual and depended on the role the newly hired lawyer had played in the matter at
issue. If the newly hired lawyer “played more than a ministerial role in the matter,” it would
be advisable for the firm to “perform a conflicts check reasonable under the

17 See Rule 1.10(c); Rule 1.9. But see supra note 9.
18 See supra note 14.

19 See, e.g., Rolnitzky v. Tyrnauer, No. 517715/19, 2021 WL 2181207 (Sup. Ct. N.Y. Cnty. May 27, 2021)
(holding that no imputed conflict arising when associate who worked for opposing counsel as a law student
was screened from matter, even though associate worked on same case); Lieberman v. Lieberman,
25704/2020E, 2021 N.Y.L.J. LEXIS 902 (Sup. Ct. Bronx Cnty. Sept. 9, 2021) (holding that work at prior
firm as legal intern and then law graduate did not create conflict and contact on case insufficient to
disqualify her new firm; no screening had previously been done, but court recommended that firm do this
going forward).



circumstances”?° and to screen the lawyer “from any personal participation in the matter to

avoid communication to others in the firm of confidential information that both the
nonlawyers and the firm have a legal duty to protect.”?

So, firms should take reasonable steps to ensure that confidential information
obtained from prior employment is not revealed or used by a new hire, regardless of
whether that person is an admitted lawyer or an unadmitted law student, law school
graduate or other member of the firm’s staff.?2 When hiring unadmitted summer law clerks,
law student interns and law school graduates, these steps will depend on the
circumstances,?® and may include inquiring first into the nature of the new hire’s prior
employment and the depth of the new hire’s involvement in confidential matters;
determining whether the individual actually obtained confidential information from prior
employment with respect to any particular matters; and screening the new hire from matters
handlegl by the law firm if the new hire obtained confidential information relevant to the
matter.?

Admitted attorneys who previously held summer law clerk positions, public interest
or private practice internships or other employment prior to being admitted to the bar
likewise may need to be screened because of information they acquired during employment
while in law school.?® Screens should be implemented “as soon as practicable after [the
firm] knows or reasonably should know that there is need for screening”,?® which in the
case of summer law clerk, intern or law school graduate hiring is either after the firm

20 New York State Opinion 905, 9 14. While called a “conflicts check” the aim of is not to identify disabling
imputed conflicts under Rule 1.10, but to protect against the misuse of confidential information protected
by Rule 1.6. See id. § 15 (“[T]he measures required to be taken by Law Firm A to preserve confidential
information will vary depending on the circumstances . . .”); see also Cal. Lawyers Assoc. Formal Op.
2023-1 (“Even assuming that the nonlawyer’s current law firm does not owe any duties of loyalty or
confidentiality to the adverse party with respect to its confidential information by virtue of a former or
concurrent relationship, [California] rule 1.10, comment [2], and lawyers’ broad ethical duties support the
notion that a lawyer’s duties under [California] rule 5.3 include avoiding the acquisition of confidential
information of an adverse party from nonlawyers.”).

21 New York State Opinion 905, 9 14 (citing Rule 1.10 cmt. [4]).

22 See Rule 5.3(b) (“A lawyer shall be responsible for conduct of a nonlawyer employed or retained by or
associated with the lawyer that would be a violation of these Rules if engaged in by a lawyer” if the firm or
lawyer supervises the conduct); see also Rule. 1.6.

23 See New York State Opinion 774 (2004) (stating that law firm not required “to search for conflicts that
may be created when nonlawyers join the firm laterally”, although there are circumstances where doing so
is “advisable”, e.g., due to confidentiality); New York State Opinion 905 (“A law firm that hires a lawyer
who acquired confidential information while acting as a paralegal or legal assistant has an obligation to
make reasonable efforts to ensure that the lawyer does not reveal the confidential information. . . . The firm
should also perform a conflicts check reasonable under the circumstances.”).

24 Screens are not permitted to cure Rule 1.10 conflicts, but they have been endorsed to ensure the
sequestration of confidential information.

% See Rule 1.10, cmt [4]. This approach is consistent with a “functional analysis that focuses on preserving
the former client’s reasonable confidentiality interests” under Rule 1.10. Rule 1.10, cmt. [4A].

% Rule 1.0, cmt. [10].



conducts a review of prior employment in line with the confidentiality-protecting principles
described above or, if a reasonable review was undertaken and the need for the screen was
nevertheless not identified, as soon as the firm learns the summer law clerk or intern had
in fact obtained confidential information from a prior employer that is relevant to a matter
being handled by the firm.?’

It should be noted that New York’s version of Rule 1.6 concerning confidentiality,
unlike some other versions, does not contain an exception expressly authorizing disclosure
“to detect and resolve conflicts of interest arising from the lawyer’s change of
employment.”®® But since conflicts arising from an individual’s employment while
unadmitted to the bar are not imputed to the firm under Rule 1.10, in situations in which
information necessary for conflicts resolution may not be disclosed, firms are, at least, not
placed in the untenable position of hiring law student interns or law school graduates, not
receiving information about prior work due to confidentiality restrictions, and then later
learning of a conflict that is imputed to the firm and only resolvable via informed consent.
The information applicable to identifying the need for and implementing a confidentiality
screen is also usually less substantial than the information required to determine whether a
conflict exists. Depending on the nature of the matter, it may, for example, only be
necessary to identify the name of the client or adverse party or the general nature of the
work to determine that a screen is prudent. If, for example, in the clinical context identified
above, even that information may not be revealed without violating Rule 1.6, the firm may
act reasonably by requiring unadmitted interns or law school graduates to notify the firm

2" The duty to comply with the ethical rules is ongoing, and while a firm should, ordinarily, conduct a
reasonable check prior to onboarding a new hire, facts may come to light after an unadmitted law student or
law school graduate joins the firm that reveal circumstances in which a screen is appropriate. In those
circumstances, a firm complies with the rules if it acts promptly to implement the screen. See, e.g., New
York State Opinion 905, 9 13 (“It is advisable that Law Firm A remind the prospective lawyer to preserve
the confidentiality of information obtained concerning clients of Law Firm B. . . . Law Firm A should also
instruct the prospective lawyer not to accept any work assignment involving a matter on which he worked
while at Law Firm B, including Matter X.”).

28 See, e.g., ABA Model Rules of Professional Conduct 1.6(b)(7). However, Comments 18A through 18F to
New York’s version of Rule 1.6 explain that not all information that might be necessary to detect and
resolve conflicts is confidential. Comment 18B states:

Disclosure without client consent in the context of a possible lateral move or law firm
merger is ordinarily permitted regarding basic information such as: (i) the identities of
clients or other parties involved in a matter; (ii) a brief summary of the status and nature of
a particular matter, including the general issues involved; (iii) information that is publicly
available; (iv) the lawyer’s total book of business; (v) the financial terms of each lawyer-
client relationship; and (vi) information about aggregate current and historical payment of
fees (such as realization rates, average receivables, and aggregate timeliness of payments).
Such information is generally not “confidential information” within the meaning of Rule
1.6.

While the identity of the client is generally not confidential information, this may not be true in some
contexts such as law school clinics involving matters for which identification of the client may reveal
sensitive information. An example would be a clinic that represents undocumented immigrants. In such
contexts, disclosing information necessary for the firm to conduct its checks may not be permitted by Rule
1.6 or a clinic student’s current or former placement.



if, while employed, they learn of any matters implicating prior work. At that point, the firm
may determine to implement a screen.

III.  Special rules applicable to law students who participate in law school
clinics or externships, operating under a court’s Student Practice
Order

A potentially more complex ethical situation arises when a firm hires a law student
who is working or has worked in a law school clinic or externship?® that operates under a
court’s Student Practice Order. Section 478 of the New York Judiciary Law generally limits
the “practice of law” to “individuals who have been duly and regularly licensed and
admitted to practice law in the courts of record of this state, and without having taken the
constitutional oath.” However, one important exception is law students who participate in
a clinic or externship “acting under a program approved by the appellate division of the
supreme court . . . specifying the extent to which such students and persons may engage in
activities otherwise prohibited by [Section 478].”% Such students typically take on
significant representational responsibility under the supervision of law school faculty
members. Thus, their interactions and work with clients often go beyond those of a typical
summer law clerk or intern in a law firm—or even a law school graduate who is not yet
admitted to the bar.

This Committee addressed this situation in New York City Opinion 2009-3. The
Committee began by noting that “the provisions of the Code®! have been found applicable
‘to law students functioning as lawyers in clinical education programs.’ . . . Moreover,
‘unless the Code otherwise provides, the rules governing law firms are equally applicable
to [a] law school’s legal clinic.” 32

The Committee summarized the interests that needed to be balanced in determining
how to apply the ethical rules to students who had participated in law school clinics:

Law students, of course, are not members of the bar. Yet, when working in
a legal clinic, a law student typically “will be functioning as a lawyer, [and]
the clients involved justifiably will regard the student as a lawyer.”. . .
Mindful of this dual status, we must also consider the salutary objective of
encouraging practical legal training without unduly limiting a student’s
prospects for employment. Balancing the two, we believe that the conflicts

2 Although the relevant ethics opinions focus on law school clinics, the principles set out in those opinions
apply as well to externship or field placement programs operating under a Student Practice Order and
supervised by full time or adjunct law school faculty members.

SON.Y. JuD. L. §478.

31 The opinion was issued prior to the adoption of the Rules of Professional Conduct and was therefore
decided under the predecessor Code of Professional Responsibility. The Code sections analyzed in the
opinion, 5-105 and 5-108, are largely analogous to Rule 1.10(c).

32 New York City Opinion 2009-3, at 3 (quoting, respectively, New York City Opinion 1991-1, and New
York State Opinion 794 (2006)).



rules can and should be applied to protect client confidences without unduly
hampering students’ mobility following graduation.®®

The Committee noted that students have varying levels of responsibility in law
school clinics. At one end of the spectrum are situations in which “the services rendered by
law students [have been] substantial and ongoing when, for example, the students have
primary responsibility for representing pro bono clients over an extended period of time.”
In those situations, the Committee concluded that the law firm would need to “use an
ethical screen to rebut any presumption (and eliminate any risk) that the new hire would
share any confidences and secrets of her former pro bono client with other lawyers at the
firm.”** The Committee noted that in some extreme situations, screening of the former
clinic student might not even be adequate to protect the interests of the former client:

For example, screening may be insufficient to avoid disqualifying a law
firm if the law student had substantial exposure at the clinic to confidential
information relevant to a matter handled by the law firm, and the size and
structure of the firm make it difficult to effectively screen the law student
from the firm lawyers involved in the matter.®

The Committee concluded that in such cases, the firm might not be able to continue
the representation at issue unless the firm “(a) obtains the informed consent of the former
client, (b) does not hire or terminates the employment of the law student, or (c) withdraws
from or declines the adverse representation.””®

At the other end of the spectrum are situations where the former clinic student’s
involvement with a clinic client was limited. The Committee offered as an example “a
single meeting with a client who seeks narrowly circumscribed advice regarding, for
example, how to respond to a summons.”®’ Those short-term limited encounters would not
trigger any protective measures by the firm, absent a known conflict of interest.

For situations in the former category, i.e., where the clinic students “had substantial
responsibility for representing a client at a clinic and had knowledge of a conflict at the
time she sought or considered accepting future employment with a law firm,” the student
would not be permitted to continue the clinic work after accepting employment from the
firm. However, students in the latter category, in which the involvement with the client was
only short-term and limited, might be able to continue or resume their clinic work.%

3 Id. at 4 (quoting New York City Opinion 79-37).

3 Id. at 4.

B 1d. at 5.

36 Id.

3 1d at6

38 Id. at 6-8 (citing Code of Professional Responsibility DR 5-101-a, the predecessor to Rule 6.5).
% Id. at 7n.9.
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Thus, in the context which is the subject of this opinion—students working as
summer law clerks or interns in a firm or law school graduates who have not yet been
admitted to the bar—whether the student would be able to continue working with the clinic
over the summer or return to the clinic in the student’s third year, would have to be
evaluated carefully by both the firm and the faculty member overseeing the clinic.

IV. Conclusion

Because unadmitted law students and recent law school graduates are not lawyers
the imputed conflicts rules do not apply when those individuals are hired by law firms or
legal assistance organizations. As such, a conflict check for imputed conflicts is not
required. Firms, however, must still protect confidential information that may have been
obtained by these individuals as a result of prior employment. While screening is not a cure
to imputed conflicts under Rule 1.10, screening may be an effective method to avoid the
improper use or disclosure of confidential information by unadmitted law students and
recent law school graduates. Clinical students who are functioning as a lawyer while
participating in a law school clinic present special considerations, and firms and clinics
should consider whether a screen would effectively protect a clinical client’s confidential
information or additional action should be taken.
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