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THE SUPREME COURT NEEDS A
MANDATORY AND ENFORCEABLE CODE OF ETHICS

The New York City Bar Association (the “City Bar”)! sees an urgent need for Congress
to establish mandatory and enforceable Supreme Court ethics rules. Ethics reform at the Court
has been a City Bar focus for over a decade,? and it has recently become a matter of pressing
public concern. The disclosures of lavish unreported gifts and other questionable behavior
concerning some of the Justices have pushed public confidence in the Court to a historic low?
and increased public demand for a clear code of ethics at the Supreme Court—something we had

long asked the Supreme Court to address on its own. In November 2023 the Court reacted to

! The City Bar was founded in 1870 and has approximately 23,000 members. lts mission is to equip and
mobilize a diverse legal profession to practice with excellence, promote reform of the law, and uphold the
rule of law and access to justice in support of a fair society and the public interest in our community, our
nation, and throughout the world. This report was drafted under the auspices of a working group
consisting of members from several different committees of the bar association. To assist in the
preparation of the report, the working group engaged, on a pro bono basis, the law firms of Patterson
Belknap Webb & Tyler LLP and Ballard Spahr LLP. The Patterson Belknap team included Gregory L.
Diskant, Eric Beinhorn, Jenna Smith, and Basil Williams, as well as summer SEO fellows Shira Nash and
Sydney Taub. The Ballard Spahr team included David Schulz and Anna Kaul. The City Bar is grateful
for the generous support provided by these firms.

In creating this report, the working group interviewed experts with varying views on the need for
Supreme Court ethics reform. They included Professors Barbara Gillers, Stephen Gillers, Arthur
Hellman, and Stephen Vladeck, and journalist David Lat. All of these conversations were helpful and
contributed meaningfully to our thinking. At the same time, mention of these names does not imply
endorsement of this report, which reflects solely the views of the City Bar.

% See, e.g., New York City Bar Association, Supreme Court Ethics: The Need for Greater Transparency
in a Justice’s Decision to Hear a Case (Sept. 28, 2012), https://www.nycbar.org/reports/supreme-court-
ethics-the-need-for-greater-transparency-in-a-justices-recusal-decision-september-2012/. New York City
Bar Association, Restoring Public Faith in the Supreme Court Urgently Requires a Code of Ethics (Aug.
21, 2023), https://www.nycbar.org/press-releases/restoring-public-faith-in-the-supreme-court-urgently-
requires-a-code-of-ethics/. New York City Bar Association, Statement on Supreme Court Ethics
Legislation (June 26, 2024), https://www.nycbar.org/press-releases/statement-on-supreme-court-ethics-

legislation/.

% Joseph Copeland et al., Favorable views of Supreme Court fall to historic low, PEW RESEARCH CTR.
(July 21, 2023), https://www.pewresearch.org/short-reads/2023/07/21/favorable-views-of-supreme-court-
fall-to-historic-low/; Megan Brenan, Views of Supreme Court Remain Near Record Lows, GALLUP (Sept.
29, 2023), https://news.gallup.com/poll/511820/views-supreme-court-remain-near-record-lows.aspx.
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public furor and mounting congressional pressure by announcing its first Code of Conduct.
While the City Bar applauds the Court for taking this historic step, it nonetheless concludes that
the Code falls short.

The Court’s new Code is less stringent than the one that governs lower court federal
judges, and its language is aspirational rather than mandatory and it has no enforcement
mechanism. In some respects, its standards do not even follow existing laws that apply to the
Justices. The continuing need for meaningful and legally enforceable ethics reform at the Court
is underscored by the Court’s comment that its new Code does no more than formalize ethical
principles the Justices have always followed, particularly given recent reporting about the
repeated failure by some Justices to comply with those principles.

Significant legislative proposals are currently pending in both Houses of Congress and
President Biden is publicly promoting his own version of Supreme Court ethics reform. Justices
Elena Kagan and Ketanji Brown Jackson have also added their support to calls for a mechanism
for enforcing the Code of Conduct.* Their interest suggests that some possibility for further
action by the Court may still exist, and that would be welcome. What is important is that change
happen. We have surveyed the current proposals, analyzed their constitutionality, and weighed
their strengths and weaknesses. What follows is, in our view, a set of proper and effective
Supreme Court ethics reforms that should be adopted. We would be delighted if the Court
enacted its own mandatory and enforceable ethics code. Based on the history recited here,

however, the City Bar believes it is time for Congress to act.

* See Ann E. Marimow, Justice Kagan calls for a way to enforce Supreme Court ethics code, WASH.
PosT (July 25, 2024), https://www.washingtonpost.com/politics/2024/07/25/supreme-court-kagan-ethics-
code-reform/; Ashley Brown et al., Justice Ketanji Brown Jackson’s journey to the Supreme Court, NPR
(Sept. 3, 2024), https://www.npr.org/2024/09/03/nx-s1-5086422/justice-ketanji-brown-jacksons-journey-
to-the-supreme-court.
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EXECUTIVE SUMMARY

The need for Supreme Court Justices to comply with the highest ethical standards is a
nonpartisan issue because, as the Supreme Court itself has emphasized, public confidence in the
integrity and impartiality of the courts is a bedrock principle of the rule of law. Impartial justice
is embedded in the Due Process Clauses of the Fifth and Fourteenth Amendments and is
guaranteed through the interaction of the twin principles of separation of powers and checks and
balances. Recognizing the imperative of guaranteeing impartial justice, all fifty states have
enforceable judicial ethics codes—including those that bind their highest courts. When some of
those codes have come before it, the Supreme Court has highlighted the singular importance of
judicial codes of conduct to “maintain the integrity of the judiciary and the rule of law.”
Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 889 (2009). As it has explained:

Courts, in our system, elaborate principles of law in the course of resolving

disputes. The power and the prerogative of a court to perform this function rest,

in the end, upon the respect accorded to its judgments. The citizen’s respect for

judgments depends in turn upon the issuing court’s absolute probity. Judicial
integrity is, in consequence, a state interest of the highest order.

Id. (internal quotation marks and citation omitted).

Based on this reasoning, the Court found that the judicial ethics codes of both Florida and
West Virginia serve a “compelling interest in preserving public confidence in the integrity of the
judiciary.” Williams-Yulee v. Florida Bar, 575 U.S. 433, 444 (2015); Caperton, 556 U.S. at
889-90. This is the nonpartisan point of ethics reform: mandatory and enforceable ethics rules
enhance judicial integrity. As Senator Grassley put it in introducing a bill to create an
independent watchdog for the courts in 2017, an enforceable system of regulation would “keep

[the Court] beyond reproach, [and] it will strengthen our judicial branch.”®

® 161 Cong. Rec. S3240 (2015) (statement of Sen. Chuck Grassley).



This report embraces the goal of setting a system of regulation that will keep the Court
beyond reproach and presents a proposal for doing that. It proceeds in four parts. Part | provides
an overview of the ethical standards that currently apply to the Supreme Court, past concerns
about their sufficiency and effectiveness, and existing reform proposals. It traces the
development of principles governing judicial ethics in this country generally and Congress’s
enactment of laws governing recusal and ethics that apply to the Supreme Court specifically.
While many Justices over the years have cited these laws as governing their behavior, in 2011,
Chief Justice John Roberts questioned, cautiously but pointedly, the constitutionality of these
laws. Although he said that the Justices all comply with the law, he nonetheless observed, “[t]he
Court has never addressed whether Congress may impose those requirements on the Supreme
Court.” ® This comment cast some doubt on the Court’s willingness to accept the ethical
requirements Congress imposes by law and this concern has been exacerbated by the 2023 Code
of Conduct, which seemingly ignores some provisions of the long-standing laws enacted
specifically to govern the Justices’ ethical and recusal obligations.

Part Il addresses the constitutionality of reform legislation. Although the issue has never
been litigated, we find no substantial reason to doubt Congress’s ability to legislate in this area.
We recognize the separation of powers, but also that we have a system of checks and balances in
which Congress plays a significant role. Obligations to provide impartial justice are embedded
in the Due Process Clause of the Fifth Amendment. In 1789, Congress created the Judicial Oath,
requiring all Justices to swear to “do equal right to the poor and to the rich” and “faithfully and

impartially” discharge the duties of the office—the Nation’s first judicial ethics code. Congress

® SUPREME COURT OF THE UNITED STATES, 2011 YEAR-END REPORT ON THE FEDERAL JUDICIARY 6,
https://www.supremecourt.gov/publicinfo/year-end/2011year-endreport.pdf (hereinafter “2011 YEAR-
END REPORT ON THE FEDERAL JUDICIARY”).
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has more recently regulated in this area, enacting both 28 U.S.C. § 455, governing recusals, and
the Ethics in Government Act, 5 U.S.C. 8 13101, governing receipt and disclosure of gifts. Both
apply explicitly to Supreme Court Justices and have never been questioned in any ruling by any
court. Congress’s power to act comes from the interplay of three provisions in the Constitution:
Acrticle I’s Necessary and Proper Clause, Article 11’s impeachment provision, and Article I11’s
provision that a judge may remain in office only during “good Behaviour.”

In Part 111, we analyze the 2023 Supreme Court Code of Conduct and address what we
view as its shortcomings, most notably the absence of mandatory and enforceable standards and
deficiencies relating to its treatment of gifts and recusal. As Justice Jackson recently stated,
“[p]eople are entitled to know if you’re accepting gifts as a judge, so that they can evaluate
whether or not your opinions are impartial.”” We recommend addressing the current public
concerns over extravagant and unreported gifts to Justices from “friends,” especially gifts labeled
“social hospitality,” by imposing limits on such gift-giving. Our annual proposed limit is $1000,
a generous amount in our eyes, but small in comparison to reported cash gifts of well over
$100,000 and lavish travel to faraway locations. In addition, there is now no reporting obligation
for social hospitality. We would require reporting of gifts of social hospitality valued at over
$480, the current cutoff for disclosing other gifts.

Part I11 also discusses the proper standards for recusal and criticizes the Supreme Court’s
2023 Code of Conduct for failing to acknowledge the Court’s obligation to comply with 28
U.S.C. 8 455, a law that requires recusal when a Justice’s “impartiality might reasonably be

questioned.” Under the statute, the balance in close cases must tilt towards recusal, but the

" Callie Teitelbaum, Justice Ketanji Brown Jackson on Supreme Court Ethics and the Future of the Court,
CBS NEWwS (Sept. 1, 2024), https://www.cbsnews.com/news/justice-ketanji-brown-jackson-on-supreme-
court-ethics-and-the-future-of-the-court/.
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Court’s 2023 Code of Conduct tilts the balance decidedly against recusal. Relying on principles
that contradict its own decisions, the Court cites the “duty to sit” and “the time-honored rule of
necessity” as two reasons to decline to recuse.® In fact, Congress eliminated the relevance of any
“duty to sit” to the recusal analysis through a 1974 amendment to 28 U.S.C. § 455. As Chief
Justice Rehnquist acknowledged, that amendment “had the effect of removing the so-called ‘duty
to sit’.” Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 871 (1988) (Rehnquist, J.,
dissenting). And the rule of necessity means only that a judge must sit if no other judge is
available to decide a case. United States v. Will, 449 U.S. 200, 213 (1980); see also McLaughlin
v. Mont. State Legislature, 489 P.3d 482, 488 (Mont. 2021). It is not a reason for one Justice to
sit when his or her “impartiality might reasonably be questioned” so long as at least six other
judges—a quorum for the Court®—are available. The rule of necessity, like the duty to sit, does
not in our view play any proper role in a recusal decision about an individual Justice, particularly
when that Justice would cast the deciding vote.

Finally, in Part IV, we address the need for an enforcement mechanism. We propose a
solution derived from several pending bills and the public comments of Justice Kagan. Justice
Kagan suggested that a panel of lower court judges enforce the Code, and not the Court itself,
because she worried about the effect on collegiality of Justices sitting in judgment of each

other.’® We recommend enforcement be left largely to two new entities: a Judicial Investigation

8 Code of Conduct for Justices of the Supreme Court of the U.S., SUPREME COURT 2 (Nov. 13, 2023),
https://www.supremecourt.gov/about/Code-of-Conduct-for-Justices November 13 2023.pdf hereinafter
“SCOTUS CoDE”).

928U.S.C.§1.

10 Marimow, supra note 4.
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Panel (sometimes referred to herein as the “Judicial Panel”) composed of five federal judges, as
suggested by Justice Kagan, and an Office of the Inspector General (“OIG”), a bipartisan
proposal first advocated by Senator Grassley a decade ago. Under our approach, the Judicial
Investigation Panel would screen complaints to identify those meriting investigation; the OIG
would be authorized to investigate only those complaints referred by the Judicial Investigation
Panel. This bifurcation ensures that the OIG will not embark on investigations for partisan ends,
and prevents so-called “agency capture” by requiring the OIG to investigate referred matters.
After an investigation, we propose that the OIG report back to the Judicial Investigation Panel,
which would rule on any potential ethical violations. We believe the disinterested Justices on the
Supreme Court should have the right to have the last word, but we propose minimizing the risk
that it would create internal tensions on the Court by providing that the decision of the Judicial
Investigation Panel would become final thirty days after its issuance unless the Supreme Court
acts to modify or reverse it.

We propose that recusal issues be handled in a similar manner. This reform will address
a major concern with current Supreme Court practice: allowing each Justice to assess whether
their own impartiality “might” reasonably be questioned and decide alone whether to recuse,
with no independent review by anyone. The Chief Justice explains this current practice: “The
Supreme Court does not sit in judgment of one of its own Members’ decisions whether to recuse
in the course of deciding a case. . . . There is no higher court to review a Justice’s decision not to

recuse in a particular case.”*! In our view, this violates a bedrock principle of Anglo-American

112011 YEAR-END REPORT ON THE FEDERAL JUDICIARY at 8.



law. “[A] law that makes a man a judge in his own cause . . . is against all reason and justice . . .
. Caldor v. Bull, 3 U.S. 386, 388 (1798) (Chase, J.).*?

Our recusal proposal, modeled on legislation proposed by Senator Whitehouse,
authorizes the OIG to investigate the facts when a suggestion of recusal is raised, either through
a complaint to the Judicial Investigation Panel or on a motion for recusal made to the Court. A
Justice can decide to recuse by him or herself but cannot decide alone to decline a properly
presented request for recusal. When the issue of recusal is presented and the Justice does not
recuse, after investigation of the underlying facts by the OIG, the Judicial Investigation Panel
would decide whether to grant or deny the recusal request. Its decision, again, would become
final unless the Supreme Court elects to review for itself the Judicial Investigation Panel’s
decision.

For ease of reference, an Appendix to this report contains a list of the specific reforms we
propose with cross-cites to the report itself.

I THE NEED FOR SUPREME COURT ETHICS REFORM
A Development of Judicial Ethics

From the earliest days of our country, the Founders, the Congress, and the courts have
recognized that the judiciary must be—and must perceived to be—impartial. In Federalist No.
80, Alexander Hamilton wrote, “No man ought certainly to be a judge in . . . any cause in respect

to which he has the least interest or bias.” The parameters of impartial adjudication have

12 See also, e.g., Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 329 n.* (2007) (Scalia, J.,
concurring in the judgment) (citing Bonham’s Case for the “wisdom” of the “ancient maxim,” ‘aliquis
non debet esse Judex in propria causa’—no man ought to be a judge of his own cause”); Arnett v.
Kennedy, 416 U.S. 134, 197 (1974) (White, J., concurring in part and dissenting in part) (citing Bonham’s
Case, 8 Co. 114a, 118a, 77 Eng.Rep. 646, 652 (1610), for the “first principle” that “[N]o man shall be a
judge in his own cause”).



evolved over time, but there has never been any doubt about the primacy of the need for an
unbiased judiciary.

In first establishing the federal court system, the Judiciary Act of 1789 included a Judicial
Oath, separate from the Oath for other office holders, requiring all judges and Justices to swear
to “do equal right to the poor and to the rich” and “faithfully and impartially” discharge the
duties of the office. The Judicial Oath has survived largely intact to this day, and remains in
effect the Nation’s first Ethics Code for judges:

I, , do solemnly swear or affirm that | will administer justice without

respect to persons, and do equal right to the poor and to the rich, and that I will

faithfully and impartially discharge and perform all the duties incumbent upon me

as , according to the best of my abilities and understanding, agreeably
to the constitution and laws of the United States. So help me God.

Beyond the Judicial Oath, the requirement for an impartial judiciary—a “neutral and detached”
judge—is embedded in the Due Process Clause of the Fifth Amendment, later applied to the
States in the Fourteenth Amendment. Ward v. Village of Monroeville, 409 U.S. 57, 62 (1972);
see also Tumey v. Ohio, 273 U.S. 510, 523 (1927).

We break the following history of the development of judicial ethics standards into two
parts—congressional legislation and judicial codes of conduct.

1. Congressional legislation.

Hard on the heels of its enactment of the Judicial Oath, Congress in 1792 passed the first
federal disqualification statute, requiring judges to recuse themselves from cases where they had
an interest in the proceeding. This legislation, a predecessor to what is now 28 U.S.C. 8 455,

codified the common law by calling for disqualification of a district judge who was “concerned



in interest” or who “ha[d] been counsel for either party.”*®* Consistent with this law, Chief
Justice John Marshall recused himself from participation in Fairfax’s Devisee v. Hunter’s
Lessee, 11 U.S. 603 (1812), and Martin v. Hunter’s Lessee, 14 U.S. 304 (1816), cases in which
he held an interest in the property in dispute.

In 1821, the statute was expanded to also require disqualification when relatives of the
judge appeared as parties.'* Throughout the nineteenth century, other common-sense recusal
requirements were added, for instance, requiring recusal when the judge is a material witness in
the dispute before the court or would be hearing the appeal from a case the judge originally tried.

Even with these modifications, a common-law aversion to using bias or prejudice as a

ground for recusal prevailed through the mid-twentieth century. The then-existing 28 U.S.C.
8§ 455 did not even mention bias or prejudice as a ground for recusal. Another provision, 28
U.S.C. 8 128, did provide for recusals for bias, but as Professor John Frank explained at the time,
a “narrow construction of the phrase “bias and prejudice’” by the courts had allowed frequent
evasion of the statute.!® By 1948, Section 455 still did not provide “bias or prejudice” as a
grounds for recusal. It did explicitly provide, for the first time, that the recusal standards bound
the Justices of the Supreme Court, as well as lower federal court judges. As of 1948, Section
455 provided:

Any justice or judge of the United States shall disqualify himself in any case in

which he has a substantial interest, has been of counsel, is or has, been a material
witness, or is so related to or connected with a party or his attorney as to render it

13 Charles Gardner Geyh, JUDICIAL DISQUALIFICATION: AN ANALYSIS OF FEDERAL LAW 5 (Kris
Markarian ed., Federal Judicial Center 3d ed. 2020) (2002),
https.//www.govinfo.gov/content/pka/GOVPUB-JU13-PURL -gp0195239/pdf/GOVPUB-JU13-PURL -
0p0195239.pdf (hereinafter “JUDICIAL DISQUALIFICATION”).

14 JuDICIAL DISQUALIFICATION at 5.

15 John Frank, Disqualification of Judges, 56 YALE L.J. 605, 629 (1927).
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improper, in his opinion, for him to sit on the trial, appeal, or other proceeding
therein.*®

Further reinforcing the inclination of judges to deny recusal motions on the grounds of
bias or prejudice, in 1964, the Fifth Circuit created the so-called duty to sit, proclaiming that “[i]t
is a judge’s duty to refuse to sit when he is disqualified, but it is equally his duty to sit when
there is no valid reason for recusation.” United States v. Edwards, 334 F.2d 360, 362 n.2 (5th
Cir. 1964). This essentially created a presumption that a judge should participate in a case absent
a strong reason to recuse. Reflecting this attitude, in Laird v. Tatum, 409 U.S. 824 (1972),
Justice William Rehnquist chose to sit in a 1972 case in which he had been involved while
working in government, even though “fair minded judges might disagree about the matter.” Id.
at 836. The duty to sit seemingly eliminated the obligation to recuse except in the most clearcut
cases of conflict.

A major course correction occurred just two years later. On the heels of Laird v. Tatum,
Congress amended Section 455 in 1974 to provide for the first time that a judge or Justice must
recuse himself or herself when his or her impartiality “might reasonably” be questioned. As then
Chief Justice Rehnquist later acknowledged, this amendment “had the effect of removing the so-
called “duty to sit’.” Liljeberg, 486 U.S. at 871 (Rehnquist, J., dissenting). For present purposes,
two features of this law are notable. First, it expressly applies to Supreme Court Justices.
Second, it makes recusal mandatory—a Justice “shall disqualify himself’—when the Justice’s
impartiality “might reasonably” be questioned. As the legislative history made clear (and as

Chief Justice Rehnquist recognized), Congress through this amendment sought to end the “duty

1028 U.S.C. § 455, ch. 646, § 1, 62 Stat. 908 (1948).
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to sit.”*” Senator Birch Bayh, a sponsor of the amendment, stressed at the time that the
modification was intended to apply strictly and to enhance public confidence in the judiciary. “If
we are concerned, as most of us are with the need to shore up public confidence in our public
institutions,” he explained, “we need to remove any scintilla of doubt that the public might have
that [a] judge would be prejudiced in his decision. And that is why the criteria that we establish
in S. 1886 is rather strict.”*®

In 1978, in the wake of the Watergate scandals, Congress added another layer of law was
added that, among other things, addressed judicial ethics. The Ethics in Government Act (the
“EGA”), later amended by the Ethics Reform Act of 1989, Pub. L. 101-194, 103 Stat. 1716,
required mandatory, public disclosure of the sources and amounts of income, gifts,
reimbursements, the approximate value of property held and liabilities owed, transactions in
property, commodities, and securities, and certain financial interests of a spouse or dependent. It
was designed to apply to any “judicial officer,” which it defined to include the “Chief Justice of
the United States [and] the Associate Justices of the Supreme Court.” 5 U.S.C. § 13101(10).
The Attorney General may bring actions for enforcement of violations. Id. § 13104.

Today, 28 U.S.C. 8§ 455 and the EGA, together with the Judicial Oath itself, are the major

federal laws that explicitly govern the behavior of Supreme Court Justices.'® They might well

" H.R. Rep. No. 93-1453, at 5 (1974), reprinted in 1974 U.S.C.C.A.N. 6351, 6355; see also 1 CHARLES
GARDNER GEYH ET AL., JUDICIAL CONDUCT AND ETHICS § 4.03 (5th ed. 2013).

18 Judicial Disqualification: Hearings on S.1064 Before the Subcomm. on Improvements in Judicial
Machinery of the S. Comm. On the Judiciary, 93d Cong. 14 (1971 & 1973) (statement of Sen. Birch
Bayh).

19 Other laws relating to judicial ethics include: 28 U.S.C. § 2109; the Foreign Gifts and Decorations Act,
5U.S.C. 8§ 7342 (2011); Extension of Authority of the United States Supreme Court Police, Pub. L. 110-
402, 8 2(b), 122 Stat. 4255 (2008); and the Stop Trading on Congressional Knowledge Act (Stock Act),
Pub. L. 112-105, 88 12, 17, 126 Stat. 303 (2012).
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suffice, in and of themselves, if the Supreme Court acknowledged them to be controlling.
However, some Justices in recent years have cast doubt on the constitutionality of these long-
standing provisions and have suggested that they are not binding on the Court. And the 2023
Supreme Court Code of Conduct, by contradicting these controlling statutes in certain respects,
only emphasizes these doubts.

Most notably, in response to a flurry of ethical concerns then enveloping the high court,
Chief Justice Roberts devoted his 2011 report to Congress to dispelling the purported
“misconception” that the Supreme Court is “exempt from the ethical principles that lower courts
observe.”? Unfortunately, his effort raised more questions than it answered. The Chief Justice
reported that all Justices do in fact “consult” the Judicial Code of Conduct (binding on lower
court judges), but said because that Code was intended for lower court judges, “it does not
adequately answer some of the ethical considerations unique to the Supreme Court.”?! He also
said the Justices also followed the statutes that were legally binding on the Justices themselves,
28 US.C § 455 and the EGA, but then raised questions about the constitutionality of these two
long-standing statutes:

Congress has directed Justices and judges to comply with both financial reporting

requirements and limitations on the receipt of gifts and outside earned income.

The Court has never addressed whether Congress may impose those requirements
on the Supreme Court.??

As in the case of financial reporting and gift requirements, the limits of
Congress’s power to require recusal have never been tested.”%

20 2011 YEAR-END REPORT ON THE FEDERAL JUDICIARY at 4.
2.
22 1d. at 6 (emphasis added).

23 1d. at 7 (emphasis added).
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The question of congressional authority to impose ethics rules on the Supreme Court
raised by Chief Justice Roberts in 2011 remains unsettled today, and in their recent public
comments the Justices have somewhat splintered on the issue. In 2023, Justice Alito gave an
interview to the Wall Street Journal in which he echoed the Chief Justice in saying he voluntarily
follows the disclosure rules that the EGA mandates, but then he added: “Congress did not create
the Supreme Court . . .. | know this is a controversial view, but I’m willing to say it. No
provision in the Constitution gives them the authority to regulate the Supreme Court—period.”?*
That same year, at the Ninth Circuit Judicial Conference in 2023, Justice Kagan disputed the
view that Congress has no role to play in regulating judicial ethics and in recent statements she
has contemplated the possibility of legislation to create an enforcement mechanism.? Justice
Jackson more recently made public statements, seeing no reason why “there’s something about
the Supreme Court that would make it different than the binding ethics rules that exist in the
lower courts. And at least up to this point, | haven’t seen any good reason why there shouldn’t

be binding rules.”2

24 David B. Rivikin, Jr. & James Taranto, Samuel Alito, the Supreme Court’s Plain Spoken Defender,
WALL ST. J. (July 28, 2023), https://www.wsj.com/articles/samuel-alito-the-supreme-courts-plain-
spoken-defender-precedent-ethics-originalism-
5e3e9a7?st=4765zed61auy3j2&reflink=desktopwebshare permalink.

% Melissa Quinn, Kagan says Congress has power to regulate Supreme Court: “We’re not imperial”,
CBS NEWS (Aug. 4, 2023), https://www.cbsnews.com/news/elena-kagan-congress-regulate-supreme-
court-ethics-code/; Josh Gerstein, Elena Kagan calls for better enforcement of Supreme Court’s ethics
code, PoOLITICO (July 25, 2024), https://www.politico.com/news/2024/07/25/elena-kagan-supreme-court-
ethics-reform-00171317.

%6 Brown et al., supra note 4.
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2. Codes of conduct.

Beginning in the 20th century, bar associations and judicial conferences created written
codes of conduct for judges—some voluntary, others mandatory. The impetus for this ethical
push came when District Judge Kennesaw Mountain Landis accepted the position as
commissioner of Major League Baseball in 1921 without resigning from the federal bench. In
the ensuing controversy about whether Landis could hold both positions simultaneously, Landis
resigned his judgeship. Meanwhile, Congress created the Conference of Senior Circuit Judges,
later renamed the Judicial Conference of the United States, to serve as the first national
organization of federal judges and first formal mechanism linking the needs of the judiciary to
Congress.?” Also in response to the Landis controversy, the American Bar Association (“ABA™)
launched a commission that published the non-binding Canons of Judicial Ethics for federal
judges in 1924. The thirty-four canons “were broad and wide ranging and included the principle
that remains in the code today: a [federal] judge should avoid both impropriety and the
appearance of impropriety.”?8

Following publication, most state supreme courts adopted the Canons of Judicial Ethics.
However, these canons did not apply to the U.S. Supreme Court and were not officially enacted
by Congress. Thus, they were argued to be “toothless by design: an unenforceable guide and

reminder for judges.”?® Teeth were finally provided in 1960, when California became the first

27 Judicial Conference of the United States Timeline, FED. JUDICIAL CTR., https://www.fjc.gov/judicial-
conference-united-states-timeline (last visited Sept. 10, 2024).

28 Margaret McKeown, Don’t Shoot the Canons: Maintaining the Appearance of Propriety Standard, 7 J.
APP. PRAC. & PROCESS 45, 46 (2005),
https://lawrepository.ualr.edu/cgi/viewcontent.cgi?article=1313&context=appellatepracticeprocess.

2% Charles Gardner Geyh, Judicial Ethics and Discipline in the States, STATE COURT REPORT (Dec. 24,
2023), https://statecourtreport.org/our-work/analysis-opinion/judicial-ethics-and-discipline-states.
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state to establish a commission empowered to investigate judicial misconduct and impose
discipline. By 1980, all 50 states had followed suit.>® That fact deserves emphasis: every state
in this Nation, every one of them a republican form of government with an independent judicial
branch, provides a mechanism to enforce ethical canons and to impose discipline on judges who
sit on their highest courts.

In 1972, the ABA wrote the first Code of Judicial Conduct to replace the previous
Canons of Judicial Ethics. This code was designed to serve as a model that encapsulated a
judge’s ethical obligations into a unified rule.3* The following year, the Judicial Conference of
the United States adopted the Code of Conduct for U.S. Judges, using the 1972 ABA code as a
template. With various modifications over the years, the Code of Conduct for U.S. Judges still
provides ethical guidance to the lower court judges in this country.

It is important to distinguish between the Code and its successors, on the one hand, and
legally binding ethics laws such as Section 455 and the EGA, on the other. The goal of the Code
of Conduct is to inform federal judges of their ethical obligations. Judges to whom the Code
applies can seek opinions about the Code. It is not by itself enforceable, although it can provide
standards of conduct for application in disciplinary proceedings under the Judicial Councils
Reform and Judicial Conduct and Disability Act of 1980.32 By its terms, the Code does not
apply to the Supreme Court. In contrast, Section 455 and the EGA have been called
“procedural” statutes aimed at imposing enforceable standards, with Section 455 preserving the

rights of litigants to impartial justice that can be enforced in court. They expressly apply to the

30 q.
31 JupICcIAL DISQUALIFICATION at 7.

3228 U.S.C. 88 332(d)(1), 351-364; see also SCOTUS CODE.
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Supreme Court and (at least with the EGA) provide the potential for enforcement by the
Attorney General.*® Moreover, violations of either or both statutes could form the basis, if
sufficiently egregious, for an impeachment proceeding in the Congress.

B. Recurring Issues: A Brief History of Controversial Gifts and Recusals

Today, recurring ethics issues involving the Supreme Court tend to involve gifts,
financial disclosure, and recusals. To inform the nature of what we view as appropriate reforms,
we review a recent history of concerns involving both issues here, focusing largely on the period
before 2022.

1. Controversies over gifts and financial disclosure.

It is a firmly American idea that public servants should not get rich by virtue of their
public service. But that has been a recurrent feature of the behavior of some Supreme Court
Justices over the last half century. Over the course of the 1960s, Justice William O. Douglas
received a total of $96,000 in compensation as president of the Parvin Foundation, created by
Albert Parvin, a casino magnate. Then-House minority leader Gerald Ford led the effort to
impeach Justice Douglas because of this conduct (as well as some of his judicial opinions), but
the effort failed. 3

Also in the 1960s, Justice Abe Fortas accepted $15,000 for speaking engagements that
occurred at a university but were financed by private sources affiliated with frequent corporate

litigants before the Court. In 1968, when President Lyndon Johnson tried to elevate Fortas to

33 JUDICIAL DISQUALIFICATION at 2.

% Laura Kalman, ABE FORTAS: A BIOGRAPHY (Yale Univ. 1990),
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=2200&context=mlr; Will Fassuliotis,
Impeachment Stories: Congressman Gerald Ford’s Attempt to Remove Justice William O. Douglas, VA.
LAW WEEKLY (Apr. 11, 2019), https://www.lawweekly.org/col/2019/4/11/impeachment-stories-
congressman-gerald-fords-attempt-to-remove-justice-william-o0-douglas.
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Chief Justice to replace the retiring Earl Warren, he faced the first filibuster of a Supreme Court
nominee, due in part to these payments. Fortas resigned from the Court the following year after
another embarrassing revelation—he had entered into a $20,000 per year consulting contract
with Louis Wolfson, a Wall Street financier later convicted of selling unregistered securities,
perjury, and obstruction of justice.®® Since the EGA did not exist at the time, Justice Fortas had
not been required to disclose the payments to him. Thereafter, of course, Justices have been
required by affirmative law to publicly disclose their sources of income, stock holdings, gifts,
and financial interests.>® As set forth below, however, they have all too frequently failed to
comply with the law.

In 1991, upon his retirement from the Court and in compliance with the EGA, Justice
William Brennan disclosed that he had received $140,000 from “a dear friend,” which consisted
of $20,000 in cash and $120,000 in loan forgiveness for a mortgage on Justice Brennan’s
condominium apartment. About $80,000 was received before Justice Brennan’s retirement.
Justice Brennan’s friend was Charles E. Smith, one of Washington’s wealthiest men. Justice
Brennan explained, “[t]he gifts reflected only the affection and generosity of a dear friend. Mr.
Smith has stated that he made these gifts in recognition of my public service. At no time since |

have lived at the condominium, and specifically during any of the years reflected on this report,

% See Kalman, supra note 34, at 345-79. In addition to the fees for his speaking engagements, Fortas had
frequent contact with President Johnson while he was sitting on the Court, which his opponents claimed
represented a threat to the independence of the judiciary. In fact, Fortas assisted in drafting Johnson’s
1966 State of the Union speech. Id. at 351-358.

%5 U.S.C. § 13101 (any “judicial officer” is required to file a financial disclosure form, which includes
“the Chief Justice of the United States, the Associate Justices of the Supreme Court, and the judges of the
United States courts of appeals, United States district courts . . . and any court created by Act of Congress,
the judges of which are entitled to hold office during good behavior”).
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did Mr. Smith or any of his companies have any matters before the Court or that were affected
by Court decisions.”?

Although the gifts to Justice Brennan were disclosed and were reported in the press, they
led to no reported criticism at the time.

2. Controversies over recusals.

When a federal judge denies a recusal motion, there is always the right of the movant to
have that decision reversed on appeal—unless that judge is a Justice of the United States
Supreme Court. In Chief Justice Roberts’s 2011 Annual Report on the Federal Judiciary, the
Chief Justice explained:

[T]he individual Justices [of the Supreme Court] decide for themselves whether

recusal is warranted under Section 455. The Supreme Court does not sit in

judgment of one of its own Members’ decisions whether to recuse in the course of

deciding a case. . . . There is no higher court to review a Justice’s decision not to
recuse in a particular case.®

This has been true from the beginning of our country, but the City Bar thinks this is no way to
assure the public that justice is being impartially administered. No judge should decide on his or
her own whether their judgment is impartial without the possibility of review by disinterested
judges.

In 2012, the City Bar addressed this subject at length in a report entitled “Supreme Court

Ethics: The Need for Greater Transparency in a Justice’s Decision to Hear a Case” (the “2012

37 Ex-Justice Brennan Acknowledges Cash Gifts, N.Y. TIMES (May 18, 1991),
https://www.nytimes.com/1991/05/18/us/ex-justice-brennan-acknowledges-cash-gifts.html.

% 2011 YEAR-END REPORT ON THE FEDERAL JUDICIARY at 8.
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City Bar Report”).%® That report reviewed the history of recusal disputes over the years. It noted
that many were, at their core, political disputes, but that “there are cases where recusal, or even a
Justice’s complete removal from the Court, may be warranted.”*° In almost all cases, however,
the public was left guessing because there is “rarely any transparency with respect to how
Justices make recusal decisions, even though questions of unfaithfulness and bias, which have
arisen since the Court’s inception will only continue to be raised.”*! Those questions persist
because there is “no uniform policy in making recusal or disqualification decisions.”#?

The 2012 City Bar Report specifically questioned the Supreme Court’s practice—not
required by any law—of refusing to review the decision of an individual Justice not to recuse. A
notable example the report reviewed was Jewell Ridge Coal Corp. v. Local 6167, United Mine
Workers of America, 325 U.S. 897 (1945), in which Justice Hugo Black failed to recuse himself
even though his former law partner represented the mine workers.*® Justice Black provided the
deciding vote in a 5-4 decision ruling for the mine workers over Justice Robert Jackson’s strong
dissent. In response to the coal company’s motion for rehearing on the ground that Justice Black
should have recused himself, Justice Jackson reluctantly agreed to deny rehearing because the
“lack of authoritative standards” governing recusal made it “the responsibility of each Justice to

determine for himself the propriety of withdrawing in any particular circumstances,” so Justice

% New York City Bar Association, Supreme Court Ethics: The Need for Greater Transparency in a
Justice’s Decision to Hear a Case (Sept. 28, 2012), https://www.nycbar.org/reports/supreme-court-ethics-
the-need-for-greater-transparency-in-a-justices-recusal-decision-september-2012/.

“d. at 11.
“1d. at 19.
“2d.

#1d. at 14.
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Jackson felt he could not second-guess Justice Black’s decision to hear the case. 1d. at 897. In
truth, Jackson vehemently disagreed with Black. He made the dispute public in a cable to
Congress and warned that “if [the practice] is ever repeated while | am on the bench I will make
my Jewell Ridge opinion look like a letter of recommendation by comparison.”**

Other Justices have taken a different approach than Justice Black in deciding whether to
hear cases argued by former colleagues. Justice Marshall famously recused himself from all
cases involving the NAACP when he joined the Court in 1967 and he continued that practice
until 1984.*° Whether Justice Black or Justice Marshall was correct in their recusal decisions, it
is in our view not an acceptable practice for a Justice to decide unilaterally that his or her
impartiality cannot reasonably be questioned without enforceable standards and without the
possibility of review by disinterested judges.

Since the Black-Jackson fracas, there is no public incident of one Justice criticizing the

decision by another to hear a case where an arguable conflict exists.*® Yet there are many

4 See Sidney Fine, FRANK MURPHY: THE WASHINGTON YEARS 469 (1984). For the full text of the
cables, see 92 Cong. Rec. 6724 (June 12, 1946); Bachrach, Harris & Ewing, Text of Jackson’s Statement
Attacking Black 2 col. 3, N.Y. TIMES (June 11, 1946), at 2 col. 3,
https://www.nytimes.com/1946/06/11/archives/text-of-jacksons-statement-attacking-black-justices-in-
supreme.html. This dispute was part of a larger feud between Justices Black and Jackson. See generally
Dennis J. Hutchinson, The Black-Jackson Feud, 1988 SUPREME COURT REVIEW 203 (1988).

** See Ross E. Davies, The Reluctant Recusants: Two Parables of Supreme Judicial Disqualification 81,
GREEN BAG, VoL. 10, No. 1, GEO. MASON L. & ECON. RESEARCH PAPER No. 06-51 (2006),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=945552.

*® There may, of course, be private disputes, which do not become public. In Microsoft Corp. v. United
States, 530 U.S. 1301 (2000), Justice Rehnquist issued an opinion explaining why he was sitting on the
case, even though his son was a lawyer for Microsoft in a related case. In 2023, the Library of Congress
released Justice Stevens’s private papers, which revealed his bitter disagreement with Justice Rehnquist’s
reasoning. On Justice Rehnquist’s draft opinion Justice Stevens wrote, in all capital letters, “WRONG”
and “APPEARANCE - I, The dispute did not become public at the time. Tobi Raji et al., Documents
reveal justices long-running tensions over ethics, WASH. POST (June 26, 2023),
https://www.washingtonpost.com/politics/2023/06/26/documents-reveal-justices-long-running-tensions-
over-ethics/.
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incidents of Justices sitting on cases where they should have recused themselves according to
federal law. Most involve incidents where the Justice owned stock in a litigant before the Court.
According to the Court’s 2023 Code of Conduct, unlike many district courts across the country,
the U.S. Supreme Court does not use computer software to run automated conflicts checks.*’
The result is missed conflicts. Justice Sandra Day O’Connor recused herself so many times at
the last minute because of stock ownership that she had her own acronym among Court
watchers: OOPS (“O’Connor Owns Party Stock”).*8

In some instances, after a case has been decided, public interest groups have brought to
the Court’s attention that a Justice should have recused. For example, in Texas v. Cook County
(No. 22-234), Justice Barrett seemingly participated in the denial of an application even though
she had twice participated in the Seventh Circuit version of the same case. The apparent error
was brought to the attention of the clerk’s office by the organization “Fix The Court,” and the
error was corrected the next day, with an order saying that Justice Barrett “took no part in the
consideration or decision of this application.”#® Such errors involving the Justices have occurred
too often for comfort.>

The 2012 City Bar Report recommended action by the Court or by Congress to “requir[e]
Justices to issue written explanations for their recusal from a case or when denying a motion to

disqualify and to formulate a set of requirements for what that writing should entail. The

4" SCOTUS CobE, Commentary at 14,
*8 See Jeff Bleich & Kelly Klaus, Deciding Whether to Decide, 48-Feb. FED LAW 45, 47 (2001).

* Recent Times a Justice Failed to Recuse Despite a Conflict, FIX THE COURT (May 28, 2024),
https://fixthecourt.com/2024/05/recent-times-justice-failed-recuse-despite-clear-conflict-interest/.

.
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adoption of this practice, whether by the Court’s initiative (the preferred method) or by
congressional action, would help increase public confidence in the Court and provide Justices
with a valuable structure for guiding the public disclosure of their recusal decisions.”>*

C. The Current Controversy About Supreme Court Ethics

The current controversy involving Supreme Court ethics began with investigative
reporting by the public interest news organization ProPublica.>? In series of reports beginning in
April 2023, it revealed that Justice Clarence Thomas had been receiving lavish trips and gifts
from wealthy friends for years. ProPublica’s first report, dated April 6, 2023, described a private
jet trip to Indonesia in 2019. Justice Thomas and his wife Virginia (who goes by “Ginni”) “were
going on vacation: nine days of island-hopping in a volcanic archipelago on a superyacht staffed
by a coterie of attendants and a private chef.”>® The cost of the trip, if privately chartered, would
have been $500,000. But Justice Thomas paid nothing; the yacht and the plane belonged to his

friend Harlan Crow. Justice Thomas disclosed nothing of this trip to the public.>*

1 New York City Bar Association, Supreme Court Ethics: The Need for Greater Transparency in a
Justice’s Decision to Hear a Case (Sept. 28, 2012), https://www.nycbar.org/reports/supreme-court-ethics-
the-need-for-greater-transparency-in-a-justices-recusal-decision-september-2012/.

2 d.

%3 Joshua Kaplan et al., Clarence Thomas and the Billionaire, PROPUBLICA, (Apr. 6, 2023),
https://www.propublica.org/article/clarence-thomas-scotus-undisclosed-luxury-travel-gifts-crow.

> 1d. Justice Thomas had previously failed to disclose almost $700,000 in income his wife earned over a
5-year period while she worked for the Heritage Foundation, and the income she received in 2009 from a
conservative organization that she and Leonard Leo created shortly before the Court handed down its
opinion in Citizen’s United to take advantage of the new rules on political spending it permitted. Debra
Cassens Weiss, Justice Thomas accused of Failing to Report $686K in Wife’s Income, ABA J. (Jan. 24,
2011),

https://www.abajournal.com/news/article/justice_thomas_accused_of failing_to_report 686k _in_wifes i
ncome. That organization was funded with a $500,000 donation from Harlan Crow. Hannah Getahun,
Ginni Thomas founded a nonprofit with funding from Harlan Crow weeks ahead of the Citizens United
ruling to advance conservative causes, BUS. INSIDER (Sept. 10, 2023),
https://www.businessinsider.com/ginni-thomas-founded-nonprofit-with-funding-harlan-crow-2023-9.
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That trip was just one of several extravagant vacations that ProPublica reported. “For
more than two decades, [Justice] Thomas has accepted luxury trips virtually every year from the
Dallas businessman without disclosing them, documents and interviews show. A public servant
who has a salary of $285,000, he has vacationed on Crow’s superyacht around the globe. He
flies on Crow’s Bombardier Global 5000 jet. He has gone with Crow to the Bohemian Grove,
the exclusive California all-male retreat, and to Crow’s sprawling ranch in East Texas. And
[Justice] Thomas typically spends about a week every summer at Crow’s private resort in the
Adirondacks.”®

ProPublica’s initial report was backed by documents and photographs. And it continued.
In the weeks that followed, ProPublica reported that Harlan Crow had purchased the home of
Justice Thomas’s mother years earlier and allows her to live there rent-free. According to state
tax documents and a deed dated October 15, 2014, the Crow companies bought the properties for
$133,363 from three co-owners—Justice Thomas, his mother, and the family of Justice
Thomas’s late brother.

Shortly thereafter, ProPublica reported that Harlan Crow had paid the boarding school
tuition of Mark Martin, Justice Thomas’s grandnephew and his legal ward.®" In 2008, Martin

enrolled at a private boarding school, Hidden Lake Academy, where tuition was $6,000 monthly.

> 1d.

% Justin Elliot et al., Billionaire Harlan Crow bought Property from Clarence Thomas. The Justice
Didn’t Disclose the Deal., PROPUBLICA (Apr. 13, 2023) https://www.propublica.org/article/clarence-
thomas-harlan-crow-real-estate-
scotus#:~:text=1n%20a%20statement%2C%20Crow%20said,Court%20Justice%2C%E2%80%9D%20he
%20said.

> Joshua Kaplan, & Justin Elliot, Clarence Thomas Raised Him. Harlan Crow Paid His Tuition,
PROPUBLICA (May 5, 2023), https://www.propublica.org/article/clarence-thomas-harlan-crow-private-
school-tuition-scotus.
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A July 2009 bank statement from United Community Bank reveals Crow Holdings, LLC as the
source of that month’s tuition payment; a school administrator confirmed that they continued
monthly.®® Meanwhile, Justice Thomas’s 2009 financial disclosure statement makes no mention
of the tuition remittance from Harlan Crow,® even though the EGA requires a Justice to report
contributions to the “financial interests of a spouse or dependent.”®® None of the facts reported
by ProPublica was denied by Justice Thomas. Although Justice Thomas and Crow maintain that
they are just social friends, it is notable that Crow is politically active and had helped fund the
so-called Swift Boat attack on presidential candidate John Kerry in 2004, shortly after Crow
apparently befriended Justice Thomas in 2003.5!

Also in the summer of 2023, another Supreme Court ethics controversy emerged after
reports that Justice Sonia Sotomayor had used her staff to encourage libraries, universities, and
other public institutions to buy her books ahead of speaking appearances and that she had failed
to recuse herself from cases involving her book publisher. Her memoir and children’s books
have reportedly earned her approximately $3.7 million since she became a Justice in
2009. Reporting by the Associated Press based on FOIA requests showed active involvement by
Justice Sotomayor’s staff, all federal employees, in allegedly promoting book sales. For
example, one staffer was concerned that “most of the registrants did not purchase books” and

asked about “a reminder going out that people need to purchase a book at the event or bring a

% d.
9 d.
® H.R. Rep. No. 95-1756 (Oct. 11, 1978); Ethics in Government Act of 1978, Pub. L. No. 95-521.

%1 Mike Mclntire, Friendship of Justice and Magnate Puts Focus on Ethics, N.Y. TIMES (June 19, 2011),
https://www.nytimes.com/2011/06/19/us/politics/19thomas.html.
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book to get into the signing line.” In another example, an aide said the advance sale to a library
was “definitely not enough,” prompting library staff to respond by saying that was a matter for
the book publisher.5?

In a statement on Justice Sotomayor’s behalf, the Supreme Court acknowledged the
involvement of her Chambers staff, but said it was appropriate for staff to provide guidance
relating to the Justice’s publications. The statement defended as legitimate Chambers staff
recommending “the number of books based on the size of the audience so as not to disappoint
attendees who may anticipate books being available at an event” and asserted that staff had not
insisted that books be purchased.®* As for recusal from cases involving the Justice’s publisher,
Penguin Random House, the Court said that her participation in the denial of certiorari in
“several cases” involving the publisher was “inadvertent” and that “Chambers’ conflict check
procedures have since been changed.”%

For years, bar associations and good government groups have called for the Court to
create a Code of Conduct or, if it failed to act, for Congress to intervene. Long a leader in

pushing the Supreme Court to adopt binding and enforceable ethics rules, the ABA in 2022

%2 Brian Slodysko & Eric Tucker, Supreme Court Justice Sotomayor’s staff prodded colleges and
libraries to buy her books, AP NEws (July 11, 2023), https://apnews.com/article/supreme-court-
sotomayor-book-sales-ethics-colleges-b2cb93493f927f995829762ch8338c02.

% The 2023 Supreme Court Code endorses this posture. It expressly permits Justices to speak at events at
which “the Justice’s books are available for purchase,” and also fully authorizes the use of court staff to
support “activities permitted under these Canons,” including such speaking engagements. SCOTUS
CoDE, Canons 4(A)(1)(b) and 4(G); see also Steven Lubet, Opinion, “‘Sotomayor Rule’ exposes the
Supreme Court’s porous ethics code, THE HILL (Sept. 16, 2024),
https://thehill.com/opinion/judiciary/4878901-justice-jackson-code-conduct-scotus/.

% Brian Slodysko, Justices teach when the Supreme Court isn’t in session. It can double as an all-
expenses-paid trip, AP NEws (July 11, 2023), https://apnews.com/article/supreme-court-teaching-
paradise-travel-46¢7d9ed41a5fabc5¢64579b45abdd98.
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created a Task Force on Law, Society, and the Judiciary to identify and recommend specific
ways to improve public understanding and trust in the judicial branch.®® At its February 2023
midyear meeting, the ABA House of Delegates adopted Resolution 400, calling on the Supreme
Court to improve the ethics practices of its Justices and urging bar associations across the nation
to join the conversation and enact similar policy resolutions.®® In July 2023, in the wake of the
disclosures about Justice Thomas, the ABA issued a lengthy report calling for, inter alia, an
enforceable Supreme Court ethics code.®’

At about the same time, the City Bar issued a statement, dated August 21, 2023, titled
“Restoring Public Faith in the Supreme Court Urgently Requires a Code of Ethics.”®® It noted
that public confidence in the Court was at an all-time low.®® Meanwhile, the City Bar noted,
“[r]ecent disclosures of receipt by certain members of the Court of lavish gifts, lodging, travel,

entertainment, vacations, real estate transactions and benefits to their family members, many of

% Report of the Task Force on Law, Society, and the Judiciary, ABA (2023),
https://www.americanbar.org/groups/public education/resources/task-force-law-society-judiciary/.

% ABA House of Delegates Midyear Meeting 2023 Resolution 400, ABA (2023),
https://www.americanbar.org/news/reporter resources/midyear-meeting-2023/house-of-delegates-
resolutions/400/.

" ABA, supra note 65.

% New York City Bar Association, Restoring Public Faith in the Supreme Court Urgently Requires a
Code of Ethics (Aug. 21, 2023), https://www.nycbar.org/press-releases/restoring-public-faith-in-the-
supreme-court-urgently-requires-a-code-of-ethics/.

% 1d. A June 2023 Quinnipiac poll found that American voters’ approval of the Supreme Court is at 30%,
an all-time low. Americans See Federal Criminal Charges Against Trump As Serious, QUINNIPIAC UNIV.
PoLL (June 21, 2023), https://poll.qu.edu/poll-release?releaseid=3874. An August 2023 Gallup poll
found that Americans approval of the Court is at 40%, also a record low. Jeffrey M. Jones, Supreme
Court Approval Holds at Record Low, GALLUP NEWS (Aug. 2, 2023),
https://news.gallup.com/poll/509234/supreme-court-approval-holds-record-low.aspx#.
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which were not disclosed notwithstanding existing federal disclosure requirements, have raised
alarm.”7

The 2023 City Bar statement continued, “[t]hese reported actions of the justices violate
established norms of behavior for those holding public office, which prohibit the receipt of such
emoluments from persons or entities having matters before the public officials. In addition to
violating these norms, the Justices’ actions raise at least the appearance of ethical impropriety.”
The statement bemoaned the Chief Justice’s “dismissive[]” response to a congressional invitation
to discuss the issue and said that “[t]he Supreme Court’s sense of its own impunity is damaging
its stature.” The City Bar called on the “Court to adopt a set of ethics standards which can be no
less rigorous than those contained in the Code of Conduct for other federal judges and which
incorporates a credible regime of oversight and enforcement,” and “[i]n the absence of
immediate action by the Supreme Court itself,” considered it “essential that Congress act
promptly to address this crisis.”’*

Meanwhile, the press continued to reveal undisclosed gifts received by Justice Thomas.
In September 2023, ProPublica reported that Justice Thomas was a regular attendee of the Koch
network’s annual winter donor summit and, as such, had received numerous private jet flights,
meals, and lodging at Bohemian Grove and Palm Springs.”?> According to ProPublica, a January

2018 trip to a Palm Springs summit included multiple extra flights for Justice Thomas paid for

© New York City Bar Association, Restoring Public Faith in the Supreme Court Urgently Requires a
Code of Ethics (Aug. 21, 2023), https://www.nycbar.org/press-releases/restoring-public-faith-in-the-
supreme-court-urgently-requires-a-code-of-ethics/.

d.

2 Joshua Kaplan et al., Clarence Thomas Secretly Participated in Koch Network Donor Events,
PROPUBLICA (Sept. 22, 2023), www.propublica.org/article/clarence-thomas-secretly-attended-koch-
brothers-donor-events-scotus.
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by wealthy donors: Justice Thomas “flew [to Palm Springs] on a chartered private jet. ... Four
days later, the plane flew to an airport outside Denver, where [Justice] Thomas appeared at a
ceremony honoring his former clerk, federal Judge Allison Eid. The next day, it flew back to
northern Virginia where [Justice] Thomas lives.””® Once again, Justice Thomas did not report
these trips.”

In October 2023, a Senate Finance Committee investigation revealed that Justice Thomas
had borrowed $267,230 from another wealthy friend, Anthony Welters, to purchase a luxury
motor home. He paid some interest on the loan but never repaid the principal. Instead, the
principal was forgiven by his friend. Justice Thomas did not disclose either the loan or its
forgiveness. A forgiven loan counts as taxable income. It is unclear whether Justice Thomas
paid taxes on the forgiven loan amount.”

According to a June 2024 report by Fix the Court, Justice Thomas is in a class by himself
when it comes to receiving largesse from wealthy friends. That good government organization
identified more than $2.4 million worth of gifts and vacations given to Justice Thomas during the
years 2004-2023 and an additional $1.7 million in likely gifts. There is nothing remotely
comparable among the other Justices who served during those 20 years, or ever before. The

closest recent totals are about $170,000 in gifts to Justices Alito and Scalia. Indeed, Justice

7d.

™ Justices 2018 Financial Disclosure Reports, FIX THE COURT (May 14, 2019),
https://fixthecourt.com/wp-content/uploads/2019/06/Thomas-2018.pdf.

> United States Senate Committee on Finance, JUSTICE THOMAS DID NOT REPAY SUBSTANTIAL
PORTION OF $267,230 LOAN, FINANCE COMMITTEE INVESTIGATION REVEALS; FAILED TO REPORT
FORGIVEN DEBT ON ETHICS FILINGS, RAISING QUESTIONS ABOUT TAX COMPLIANCE (Oct. 25, 2023),
https://www.finance.senate.gov/chairmans-news/justice-thomas-did-not-repay-substantial-portion-of-
267230-loan-finance-committee-investigation-reveals-failed-to-report-forgiven-debt-on-ethics-filings-
raising-questions-about-tax-compliance.
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Thomas’s $2.4 million in identified gifts is more than 80% of the identified gifts to all seventeen
Justices who served during those two decades.’®

Unfortunately, Justice Thomas was not alone when it comes to the failure to disclose
gifts. Whether caused by lack of clarity in the disclosure rules or their perceived “voluntary”
nature, omissions are the norm. By one analysis, of the seventeen Justices who served on the
Supreme Court between January 1, 2004 and December 1, 2023, only 28% of the gifts they
received were disclosed. Nine Justices received gifts totaling more than $10,000. In that group,
Justice Ginsburg was reported to have disclosed only 36.1% of gifts she received; Justice Breyer,
only 33.3%; Justice Alito, only 37.5%; Justice Scalia, only 34.3%; and Justice O’Connor, only
13.7%."" The apparent disparity between the Justices’ obligation under the EGA to disclose their
financial gains and the Justices’ overall failure to accurately disclose them during the last two
decades highlights both the lack of clarity in the disclosure rules and the lack of tangible
enforcement of ethics standards in the Supreme Court.

D. The Supreme Court 2023 Code of Conduct

The alarming reports about the Justices’ undisclosed gifts, magnified by renewed calls
from bar associations for ethics reform, led the Court—finally—to issue a Code of Conduct in
late 2023. While the Code was signed by all nine Justices, the shortcomings in it that we address
below may reflect compromises that needed to be made to achieve unanimity. Certainly, the
recent comments of Justices Kagan and Jackson reflect an openness to a Code that is both

mandatory and enforceable, features omitted from the Court’s 2023 Code. We thus remain

® A Staggering Tally: Supreme Court Justices Accepted Hundreds of Gifts Worth Millions of Dollars,
Fix THE COURT (June 6, 2024), https://fixthecourt.com/2024/06/a-staggering-tally-supreme-court-
justices-accepted-hundreds-of-gifts-worth-millions-of-dollars/.

1d.
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hopeful that the discussion at the Court is not over and that there are willing listeners among the
Justices prepared to act on constructive criticism. But in the meantime, we ask Congress to act.

The Court’s Code was a welcome step, but as suggested above it fell short of the
demands for reform from the City Bar and others. The 2023 Supreme Court Code was modeled,
it said, on the Judicial Code of Conduct for lower court judges, but it omits several important
aspects of that Code. Most significantly, the Supreme Court Code is precatory, not mandatory,
and that it has no means of enforcement—the two elements the City Bar had identified as
essential to any ethics code.

The differences between the Supreme Court Code and the code for lower court judges are
stark. To pick an example, for lower court judges, 28 U.S.C. § 455 requires that “a judge shall
disqualify himself or herself in a proceeding in which the judge’s impartiality might reasonably
be questioned.”’® For the Supreme Court, however, Section 455 itself receives scant mention
and compliance with its standard is optional: “[a] Justice should disqualify himself or herself in a
proceeding in which the Justice’s impartiality might reasonably be questioned.””® For lower
court judges, the duty to sit was eliminated by the revisions to Section 455 in 1974; as far as the
Supreme Court’s Code is concerned, the duty to sit remains first among equals in the standards
for disqualification. Thus, under the Supreme Court’s Code, “[a] Justice is presumed impartial
and has an obligation to sit unless disqualified.”®® This difference is no accident: “This Canon’s

recusal provisions differ from those in the lower court Code in that they . . . recognize the duty to

'8 2 GUIDE TO JUDICIARY POLICY pt. A, ch. 2, Canon 3(C)(1), https://www.uscourts.gov/judges-
judgeships/code-conduct-united-states-judges (emphasis added).

" SCOTUS CoDE, Canon 3(B)(2) (emphasis added).

8 1d. at 3(B)(1); see also id., Commentary at 11.
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sit....”8 Additional examples of the Code’s failure to reflect the laws of the land are treated in
the sections that follow.

E. The Supreme Court’s Reputation Suffers as the Controversies Continue

Recusal controversies have taken center stage at the Supreme Court in 2024. Earlier this
year it was reported that an upside-down American flag, the international symbol of distress,
flew at Justice Alito’s home days before President Biden’s inauguration on January 20, 2021.
This appeared to some to be an expression of sympathy for a mob that carried such a flag as it
tried to disrupt the peaceful transfer of power on January 6, 2021.82 Issues relating to those
events were then pending before the Supreme Court, including whether Donald Trump was
disqualified from running for president under the Fourteenth Amendment by virtue of his
involvement with the events of January 6, and whether he was immune from criminal
prosecution for inciting the riot at the Capitol. Given the flag display at Justice Alito’s home,
observers questioned whether he could render impartial justice in those cases.®

The controversy grew so intense that Justice Alito responded to calls for his recusal by
some Senators, even though no party had filed a recusal motion.8 According to Justice Alito, it

was his wife who flew the flag, over his objection, in response to a neighborhood feud. Relying

4.

82 Jodi Kantor, At Justice Alito’s House, a “Stop the Steal’” Symbol on Display, N.Y. TIMES (May 16,
2024), https://www.nytimes.com/2024/05/16/us/justice-alito-upside-down-flag.html.

8 E.g., Linnaea Honl-Stuenkel & Connor Ganiats, What Justice Alito said on ethics and recusal in his
confirmation hearings, CREW (June 17, 2024), https://www.citizensforethics.org/reports-
investigations/crew-investigations/what-justice-alito-said-on-ethics-and-recusal-in-his-confirmation-

hearings/.

8 Letter from Justice Samuel Alito to Members of Congress (May 29, 2024),
https://www.documentcloud.org/documents/24698983-alitoletterstocongress052924.
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on the Court’s 2023 Code of Conduct, Justice Alito explained that he had decided not to recuse
himself. While subsequent reporting cast doubt on this version of events,® since the Court has
no fact-finding mechanism for resolving recusal issues, the facts were never clarified and Justice
Alito’s opinion was never modified. The City Bar proposal set forth below addresses this
deficiency in the present system by creating a fact-finding entity, the Office of Inspector General,
at the Supreme Court to assist the Justices in resolving such issues.

Justice Thomas’s decisions to sit on these same cases also drew criticism. His wife,
Ginni Thomas, testified before Congress that she believed the 2020 election was stolen, contrary
to more than 60 judicial decisions concluding otherwise.®® She was also actively involved in
urging resistance to the inauguration of President Biden. Among other things, she had sent text
messages to White House Chief of Staff, Mark Meadows, asking him to “save us from the left
taking America down,” and repeating former President Trump’s claims of election fraud.®” Ms.
Thomas personally urged Wisconsin legislators to overturn the 2020 presidential election results
in favor of a Trump victory and she actually attended the January 6th rally on the Mall near the
U.S. Capitol.® These incidents not only raised a question of Justice Thomas’s political bias, but

also whether his wife faced potential legal exposure from her involvement in the underlying facts

8 Summer Concepcion et al., Ginni Thomas told Jan. 6 committee she still believes the election was
stolen, chair says, NBC NEws (Sept. 29, 2022), https://www.nbcnews.com/politics/congress/ginni-
thomas-meeting-house-committee-investigating-jan-6-riot-rcna49967.

8 d.

8" Ankush Khardori, Opinion/Ginni Thomas is a Victim of Donald Trump’s Alleged Crimes, POLITICO
(Dec. 21, 2023), https://www.politico.com/news/magazine/2023/12/21/clarence-thomas-trump-supreme-
court-cases-00132788.

8 Emma Brown, Ginni Thomas pressed Wisconsin lawmakers to overturn Biden’s 2020 victory, WASH.
PosT (Sept. 1, 2022), https://www.washingtonpost.com/investigations/2022/09/01/ginni-thomas-
wisconsin-bernier-tauchen/.
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that would be affected by his rulings in the cases before the Court. These facts raised the
question whether Justice Thomas could be impartial in deciding the Trump cases and the City
Bar called for his recusal.®® Nonetheless, Justice Thomas did not recuse in the Trump cases.
Moreover, unlike Justice Alito, he has never explained his position on the subject, an unfortunate
silence that may have undermined public confidence in the Court’s disposition of those cases.

The United States did not file a motion to recuse Justice Alito or Justice Thomas. This
reflects the norm at the Court, where institutional litigants such as the United States rarely seek a
Justice’s recusal. As noted above, the City Bar proposal addresses this issue by allowing the
proposed Office of Inspector General to investigate facts relating to potential recusals, including
interviewing the Justices, and to file reports on its investigations with the Judicial Investigation
Panel, which would be empowered to take action.

These recent public controversies have further exacerbated a broad public dissatisfaction
with the Supreme Court. A Gallup survey conducted in 2022 reported that only 25 percent of
U.S. adults said they have “a great deal” or “quite a lot” of confidence in the U.S. Supreme
Court—a historic low.*® More recently, an analysis of the average of all polls by the website
fivethirtyeight.com showed a dramatic gap of 20 points between public approval and disapproval

of the Supreme Court by July 2024.%

8 New York City Bar Association, The Need for Supreme Court Recusals: Justice Thomas and Supreme
Court Proceedings Related to Jan. 6 (May 20, 2022), https://www.nycbar.org/reports/the-need-for-
supreme-court-recusals-justice-thomas-and-supreme-court-proceedings-related-to-jan-6/.

% Jones, supra note 69.

% Supreme Court Approval Poll, FIVETHIRTYEIGHT,
https://projects.fivethirtyeight.com/polls/approval/supreme-court/ (last accessed August 26, 2024); see
also Thomas Beaumont & Linley Sanders, New Poll shows majority of Americans believe Supreme Court
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In response to public concerns about the behavior of the Court and perceived inadequacy
of the Supreme Court’s 2023 Code of Conduct, bills have been introduced in the Congress to
address the issue of judicial ethics. Three in particular are discussed in this report.

e On February 9, 2023, Senator Whitehouse and other legislators introduced S. 359, the
Supreme Court Ethics, Recusal, and Transparency Act of 2023, creating a Judicial
Investigation Panel to review complaints against Justices, require greater disclosure of
financial connections with interested parties, and improve the procedures for recusals of

Justices.

justices put ideology over impartiality, PBS (June 27, 2024), https://www.pbs.org/newshour/nation/new-
poll-shows-majority-of-americans-believe-supreme-court-justices-put-ideology-over-impartiality.
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e On April 18, 2024, Congressman Raskin, Senator Blumenthal, and other lawmakers
introduced the Judicial Ethics Enforcement Act, H.R. 8098, which called for the creation
of an inspector general’s office to investigate and report ethics violations throughout the
federal judiciary, including at the Supreme Court.%

e OnJune 25, 2024, Congressman Raskin and other legislators introduced the High Court
Gift Ban Act, H.R. 8830, limiting the gifts and other income that Justices may receive
and imposing civil and criminal penalties for violations.

Taken together, these three bills offer clear rules on gifts, improved procedures on recusals, and
an enforcement mechanism. In this report, we address all of these issues and make
recommendations, taking what we believe to be the best from each bill. We attempt to provide a
comprehensive set of ethics and recusal rules, and a robust enforcement mechanism.

There is more to come as this issue is not going away. On July 29, 2024, President Biden
said that the Administration would also offer an ethics bill. As of this writing, the bill is not yet
available for review, but the White House statement said the President believed that Congress
should pass “binding, enforceable conduct and ethics rules that require Justices to disclose gifts,
refrain from public political activity, and recuse themselves from cases in which they or their
spouses have financial or other conflicts of interest.” Justices should “not be exempt from the
enforceable code of conduct that applies to every other federal judge.”®® We agree with these

concepts and look forward to reviewing the Administration’s proposal.

% Judicial Ethics Enforcement Act of 2024, H.R. 8098, 118th Cong. (2024).

% FACT SHEET: President Biden Announces Bold Plan to Reform the Supreme Court and Ensure No
President Is Above the Law, WHITE HOUSE (July 29, 2024), https://www.whitehouse.gov/briefing-
room/statements-releases/2024/07/29/fact-sheet-president-biden-announces-bold-plan-to-reform-the-
supreme-court-and-ensure-no-president-is-above-the-law/.
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1. CONGRESS’S POWER TO SET ETHICS RULES FOR THE SUPREME COURT

Any proposal for Congress to enact ethics standards binding on the Supreme Court must
consider the constitutionality of such legislation. In preparing this report, we have reviewed the
case law and academic literature on the constitutional authority for legislation regulating Court
practices, studied historical interbranch dynamics between Congress and the Court, consulted
with experts, and considered arguments for and against legislative enactment of an ethics code
binding on the Justices. We have also seriously considered Justice Alito’s argument that
Congress has no power to legislate in this area and the Chief Justice’s (accurate) observation that
the issue is undecided. We agree the issue is novel and so, like all novel questions of
constitutional law, not susceptible to black and white answers. While reasonable minds can
differ, we have done our best to assess the arguments and to reach what we believe to be a sound
conclusion. Ultimately, we find the arguments supporting congressional authority to enact an
ethics code for the Supreme Court persuasive. In our view, Congress has the power through
legislation to require Supreme Court Justices to comply with ethical norms.

We start with a fundamental point: the judicial branch must remain fiercely independent
from the political branches in its exercise of judicial authority. Congress has no business telling
the Supreme Court, or any federal court, how to decide a case. To guarantee the independence of
the Justices, the Constitution grants them life tenure and provides that their compensation cannot
be reduced. But our system is one of checks and balances, as Justice Kagan has recently
observed. Justices can hold office only during good behavior and Congress can impeach and
remove them from office. Meanwhile, the Constitution grants Congress significant control over
the structure and functioning of the Court, from setting its budget to providing its courthouse to
authorizing its staff to defining its appellate jurisdiction. We believe this includes the authority

to set neutral ethical standards for the Court, which Congress first exercised in establishing the
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Judicial Oath of 1789 and has continued to exercise over the years by, for example, expanding
Section 455 to apply explicitly to the Justices in 1948,% and requiring the Justices to comply
with the mandates of the EGA from the time of its enactment in 1978.%® Congressional
articulation of neutral ethical standards provides a legitimate check on the unrestrained exercise
of judicial power and does not interfere with the Court’s decisional independence or undermine
the structure of the three separate branches of government established by the Constitution.

A. The Necessary and Proper Clause Empowers Congress to Enact Ethics
Standards for the Supreme Court.

The clearest basis for congressional authority to enact a binding ethics code for the
Supreme Court is the Necessary and Proper Clause of Article I, § 8, of the Constitution, which
provides:

The Congress shall have Power . . . To make all Laws which shall be necessary

and proper for carrying into Execution the foregoing [legislative] Powers

[enumerated in Article 1], and all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer thereof.%

The italicized portion is “significant because it gives Congress express authority over the
implementation of the coordinate branches’ powers.”®” The Supreme Court has interpreted the
Necessary and Proper Clause broadly, including in cases involving legislation related to the
operation of the Court. For this reason and others, we are persuaded that the Necessary and

Proper Clause authorizes legislative enactment of ethics rules for the Supreme Court to help

% See 80 Cong. Ch. 646, 62 Stat. 869, 908 (1948).
% See Ethics in Government Act of 1978, Pub. L. No. 95-521, 92 Stat. 1824 (1978).
% U.S. CoNsT. art. I, § 8, cl. 18 (emphasis added).

9 John F. Manning, Foreword: The Means of Constitutional Power, 128 HARV. L. REV. 1, 46 (2014).
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“carry[] into Execution” both the Court’s judicial power and, as explained below, Congress’s
legislative power.

1. The Supreme Court has interpreted the Necessary and Proper Clause
broadly.

Historically, the Supreme Court has read the Necessary and Proper Clause broadly. Most
famously, in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 424 (1819), the Court relied on
the clause to sustain Congress’s authority to charter a national bank. Chief Justice Marshall,
writing for the Court, explained that because the Constitution could not provide “all the means
by which [the federal government’s powers] may be carried into execution,” id. at 407, the
Necessary and Proper Clause assigned to Congress the responsibility of determining those
means, id. at 420. The Court concluded that Congress could pass laws whose means were

7

“appropriate,” “plainly adapted” to a “legitimate” end, and “consist[ent] with the letter and spirit
of the constitution.” Id. In doing so, the Court rejected the view that the word “necessary” in the
clause means “absolutely necessary” or “indispensable.” Id. at 413-16.

The Court has applied McCulloch’s reading of the Necessary and Proper Clause
throughout our nation’s history. For example, in United States v. Gettysburg Electrical Railroad
Co., 160 U.S. 668 (1896), the Court concluded that the Necessary and Proper Clause provided
Congress with the power to condemn a railroad’s property in what was to be Gettysburg National
Military Park, even though Article I of the Constitution (which generally provides Congress’s
power) does not include a power of condemnation. Id. at 681. Later, McCulloch’s reading of the

Necessary and Proper Clause “defined the post-New Deal approach to congressional power and

structural constitutional law.”% More recently, in United States v. Comstock, 560 U.S. 126

% 1d. at 11 (discussing Supreme Court precedent reflecting that pattern).
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(2010), the Court upheld under the Necessary and Proper Clause a federal law authorizing civil
commitment of certain sexually dangerous federal prisoners after their terms of imprisonment
had ended, even though Article | does not explicitly empower Congress to pass such a law. Id. at
130.

The Court has also upheld laws that have “carr[ied] into Execution” powers of the other
branches of the federal government. For example, in Missouri v. Holland, 252 U.S. 416 (1920),
Justice Holmes, writing for the Court, rejected a constitutional challenge to a statute
implementing a treaty negotiated by the Executive, reasoning that “there c[ould] be no dispute”
that Congress could “carry[] into execution” the Executive’s Article 11 treaty power under the
Necessary and Proper Clause. Id. at 432. By similar reasoning, the Necessary and Proper Clause
should permit Congress to “carry[] into execution”—i.e., give meaning to—the “judicial power
of the United States,” as provided in Article I11.

We recognize that some decisions of the Rehnquist and Roberts Courts have reflected a
“new attitude toward the Necessary and Proper Clause,” at least when federalism or separation of
powers concerns are implicated.*® For example, in Printz v. United States, 521 U.S. 898 (1997),
the Supreme Court explained that a law that “violates the principle of state sovereignty” is “not a
La[w] .. . proper for carrying into Execution the Commerce Clause.” Id. at 923-24 (internal
quotation marks omitted) (emphasis in original). Similarly, in National Federation of
Independent Business v. Sebelius (NFIB), 567 U.S. 519 (2012), a challenge to the Affordable
Care Act’s “individual mandate,” the Court upheld the individual mandate as a “tax” within
Congress’s Article | taxing powers but concluded that Congress’s power to enact the individual

mandate could not be justified under Article I’s Necessary and Proper Clause. Id. at 549-61.

% 1d. at 39: see also id. at 30-48.
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The Court acknowledged that it has historically been “very deferential to Congress’s
determination that a regulation is ‘necessary,’” but it also noted that it has “carried out [its]
responsibility to declare unconstitutional those laws that undermine the structure of government
established by the Constitution.” Id. at 559. The Court, quoting Printz, explained that “[s]uch
laws . . . are not proper [means] for carrying into Execution Congress’s enumerated powers.” Id.
(internal quotation marks omitted).

In our view, legislation creating a mandatory and enforceable Supreme Court ethics code
does not run afoul of Printz or NFIB. Neither case addressed remotely similar issues and neither
purported to overrule McCulloch. Additionally, neither casts any doubt on the Supreme Court
precedent, discussed below, upholding legislation that specifically affects the operations of the
Supreme Court under the Necessary and Proper Clause. See infra Part 11.A.2. Moreover, in our
analysis, there is no separation of powers issue with a Supreme Court ethics code. An ethics
code would not affect the decisional independence of the Supreme Court and thus undermine the
structure of government established by the Constitution. See infra Part 11.A.3; Part I1.B. Rather,
in our view, based on the facts cited in Part I, it is Necessary and Proper for Congress to enact an
enforceable and binding Supreme Court ethics code to enhance the reputation of the Court and to
instill public confidence in its ability to render unbiased decisions. In that way, such a code
would “carry[] into execution” the “judicial Power of the United States.”

2. The Supreme Court has read the Necessary and Proper Clause
broadly in cases involving the Court.

From the beginning, Congress has enacted legislation regulating the Supreme Court that
could only have been justified under the Necessary and Proper Clause to “carry[] into Execution”
the judicial power. Many of these practices were enacted as part of the Judiciary Act of 1789

(the “First Judiciary Act”), which is “widely viewed as an indicator of the original understanding
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of Article 111.”1%° Thus, the First Judiciary Act specified the number of Justices, set the Court’s
schedule, authorized the Court to hire a clerk, and required the Justices to take an oath of office
different from the oath required of all other federal officials.’®* Similar legislation is still in
place today, governing the Court’s size and quorum requirements; scheduling the Court’s
sessions; authorizing hiring of Court staff, including law clerks; and prescribing a slightly
revised judicial oath of office, codified at 28 U.S.C. § 453.192 None has ever been doubted.

When cases have challenged legislation specifically regulating the operations of the
Supreme Court or the federal courts generally, the Court has applied its traditionally broad
reading of the Necessary and Proper Clause. In Wayman v. Southard, 23 U.S. (10 Wheat.) 1
(1825), the Supreme Court considered the Judiciary Act of 1789, which in Section 13 created the
jurisdiction of the Supreme Court and in Section 14 granted the “beforementioned courts,”
including the Supreme Court, the power to grant writs of execution. 1d. at 22. Upholding
Congress’s power to authorize the Supreme Court to grant such writs under the Necessary and
Proper Clause, Chief Justice Marshall, writing for the Court, reasoned:

That a power to make laws for carrying into execution all the judgments which

the judicial department has power to pronounce, is expressly conferred by this

[Necessary and Proper] clause, seems to be one of those plain propositions which

reasoning cannot render plainer. The terms of the clause, neither require nor

admit of elucidation. The Court, therefore, will only say, that no doubt whatever
is entertained on the power of Congress over the subject.

10 Richard H. Fallon, Jr. et al., HART AND WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL
SYSTEM 21 (7th ed. 2015).

101 See Amanda Frost, Judicial Ethics and Supreme Court Exceptionalism, 26 GEO. J. LEGAL ETHICS 443,
458 (2013); Judicial Ethics, 137 HARV. L. REV. 1677, 1678 (2024) (hereinafter Judicial Ethics); Jennifer
Ahearn & Michael Milov-Cordoba, The Role of Congress in Enforcing Supreme Court Ethics, 52
HOFSTRA L. REV. 558, 571 (2024).

102 Frost, supra note 101, at 459.
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Id. at 22.

In Sibbach v. Wilson & Co., 312 U.S. 1 (1941), the Court similarly concluded that
Congress has the authority (1) to grant the Supreme Court the power and responsibility to create
the Federal Rules of Civil Procedure, while (2) reserving the right to examine the proposed rules
before they become effective to see that they square with the legislative purpose. Id. at 9-10, 15.
Citing Wayman, the Court noted that “Congress has undoubted power to regulate the practice
and procedure of federal courts, and may exercise that power by delegating to this [Supreme
Court] or other federal courts authority to make rules not inconsistent with the statutes or
Constitution of the United States.” Id. at 9-10; see also Hanna v. Plumer, 380 U.S. 460, 472
(1965) (holding that the Federal Rules of Civil Procedure govern service of process in a diversity
case, and explaining that “the constitutional provision for a federal court system (augmented by
the Necessary and Proper Clause) carries with it congressional power to make rules governing
the practice and pleading in those courts”).

In Mistretta v. United States, 488 U.S. 361 (1989), the Court, relying on Wayman and
Sibbach, upheld a statute creating the Sentencing Commission, a body of seven voting
members—including three federal judges—tasked with promulgating the Sentencing Guidelines.
Id. at 412. The Court reasoned in part that the Guidelines were “court rules—rules, to
paraphrase Chief Justice Marshall’s language in Wayman, for carrying into execution judgments
that the Judiciary has the power to pronounce.” Id. at 391.

In other cases, the Court has upheld legislation concerning the duties of Supreme Court
Justices without explicitly referencing the Necessary and Proper Clause. For example, in Stuart
v. Laird, 5 U.S. (1 Cranch) 299 (1803), the Court rejected a constitutional challenge to
Congress’s requirement, dating back as early as 1789, that the Justices “ride circuit”—that is,

“travel[] from state to state in order to hold circuit court in each district within a circuit twice
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annually.”'% The practice was time-honored, but amounted to a significant intrusion on the lives
of the Justices, as circuit riding was time-consuming and burdensome and the Justices paid their
own travel expenses.’% The petitioner argued that the requirement that Justices sit as circuit
judges was unconstitutional “because [it] impose[d] new duties upon the judges of the supreme
court, and thereby infringe[d] their independence; and because [the requirement was] a
legislative instead of an executive appointment of judges to certain courts.” 1d. at 305. Although
the Court’s opinion is brief and somewhat cryptic, this argument received no traction in the
Court. Without referring to the Necessary and Proper Clause, the Court upheld the Justices’
“right to sit as circuit judges” as Congress provided and without a separate appointment. It
reasoned that it was “sufficient to observe, that practice and acquiescence under it for a period of
several years, commencing with the organization of the judicial system, affords an irresistible
answer, and has indeed fixed the construction.” Id. at 309.

None of these precedents is exactly on point, but taken together they lead us to disagree
with Justice Alito’s argument that “[n]o provision in the Constitution gives [Congress] the
authority to regulate the Supreme Court.”*® Rather, they persuade us that the Necessary and
Proper Clause enables Congress to enact neutral ethics rules that apply to the Justices to remedy
the crisis in confidence in the Court that has been manifested in the last few years. Wayman and

Sibbach, in particular, establish that Congress has the power to regulate the practice and

103 David R. Stras, Why Supreme Court Justices Should Ride Circuit Again, 91 MINN. L. REV. 1710, 1715
(2007).

104 Steven G. Calabresi & David C. Presser, Reintroducing Circuit Riding: A Timely Proposal, 90 MINN.
L. REv. 1386, 1391 (2006).

105 7ach Schonfeld, Alito Says Congress Has ‘No Authority’ to Regulate Supreme Court, THE HILL (July
28, 2023), https://thehill.com/regulation/court-battles/4125436-samuel-alito-on-congress-authority-to-
regulate-supreme-court.
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procedure of federal courts, including the Supreme Court. While the Federal Rules of Civil
Procedure do not tell a judge how to rule on a case, they can still have a profound effect on the
outcome of litigation. As just one example out of many, an untimely answer can lead to a default
judgment in favor of a plaintiff. That does not mean Congress has overreached in prescribing
rules of procedure. Ethics rules are comparable in that they are largely procedural and do not
interfere with decisional independence. Moreover, they have less effect on the outcome of a case
than rules of procedure. They simply ensure that cases are decided by an unbiased judiciary—a
principle that the Due Process Clause demands and that the Supreme Court has repeatedly
endorsed.

Similarly, in locating the Sentencing Commission within the judicial branch, Mistretta
provides support for Congress’s ability to create a position within the Court such as an Inspector
General to assist the Supreme Court in carrying out “the central mission of the Judiciary”—to
fairly resolve cases and controversies. See 488 U.S. at 388. Congress has created multiple
positions within the Supreme Court over the years, including the Reporter of Decisions, the
Clerk, the Marshal, and the Librarian, without any suggestion that doing so was an
unconstitutional overreach or upset the structure of our tripartite government. Indeed, it is hard
to imagine the modern Court functioning without these congressional creations.

3. The Supreme Court has recognized that judicial ethics codes serve a
compelling state interest.

While not involving the Necessary and Proper Clause, it is noteworthy that in series of
cases involving State judicial ethics codes, the Supreme Court has recognized that such codes
serve a compelling state interest. In Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009), for
instance, the Court rejected a due process challenge that implicated West Virginia’s judicial

ethics code. The Court spoke approvingly about “the judicial reforms the States have
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implemented to eliminate even the appearance of partiality,” stating that “[a]Imost every State—
West Virginia included—has adopted the American Bar Association’s objective standard: ‘A
judge shall avoid impropriety and the appearance of impropriety.”” 1d. at 888 (citing ABA,
ANNOTATED MODEL CODE OF JuDICIAL CONDUCT, Canon 2 (2004)). As the Court explained,
“[t]hese codes of conduct serve to maintain the integrity of the judiciary and the rule of law.” 1d.
at 889. The Court then addressed why “[jJudicial integrity” is “a state interest of the highest
order”:

Courts, in our system, elaborate principles of law in the course of resolving

disputes. The power and the prerogative of a court to perform this function rest,

in the end, upon the respect accorded to its judgments. The citizen’s respect for

judgments depends in turn upon the issuing court’s absolute probity. Judicial

integrity is, in consequence, a state interest of the highest order.

Id. (quoting Republican Party of Minn. v. White, 536 U.S. 765, 793 (2002) (Kennedy, J.,
concurring)).

A few years later, in Williams-Yulee v. Florida Bar, 575 U.S. 433 (2015), the Court
considered a First Amendment challenge to Florida’s judicial ethics code regulating judicial
elections. The Court upheld the code, finding that the need for “public confidence in judicial
integrity” is “genuine and compelling.” 1d. at 447. Since a court has no police powers to enforce
its judgments, its authority depends on “the public’s willingness to respect and follow its
decisions.” 1d. at 445-46. As the Court explained:

The importance of public confidence in the integrity of judges stems from the

place of the judiciary in the government. Unlike the executive or the legislature,

the judiciary “has no influence over either the sword or the purse; . . . neither

force nor will but merely judgment.” The judiciary’s authority therefore depends

in large measure on the public’s willingness to respect and follow its decisions.

As Justice Frankfurter once put it for the Court, “justice must satisfy the

appearance of justice.” It follows that public perception of judicial integrity is “a

state interest of the highest order.”

Id. at 445-46 (citations omitted).
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The legal issues in these cases did not involve the Necessary and Proper Clause, but
viewing their analyses through the lens of that congressional power, we conclude that, because
“public perception of the judiciary” is a “state interest of the highest order,” it is necessary and
proper for Congress to enact a Supreme Court ethics code given the record set forth in Part |
above. We thus believe the Necessary and Proper Clause grants Congress ample power to enact
a mandatory and enforceable ethics code based upon findings that there is a crisis of confidence
in the Court’s compliance with commonly accepted ethical standards and that a mandatory and
enforceable ethics code is necessary to ensure impartiality and restore public confidence in the
Court, a vital institution in American democracy. Indeed, a clearly stated code not only assures
the public of ethical behavior, but protects the Justices themselves from the consequences of
inadvertent missteps caused by the current vague and voluntary code.

4. The Impeachment Power and the Good Behavior Clause permit

Congress to enact ethics legislation as a check on Supreme Court
behavior.

The foregoing arguments provide ample support for Congress’s power to enact binding
and enforceable ethics legislation under the Necessary and Proper Clause to “carry[] into
Execution” the judicial power and restore public confidence in the Court. But there is also a
relevant legislative power that could be “carr[ied] into Execution” by a binding and enforceable
ethics code—the impeachment power. This is, in some respects, a more important power for it
lies at the heart of our system of checks and balances. To ensure judicial independence, federal
judges are granted life tenure and salaries that cannot be reduced while in office. There are only

two constitutional provisions that provide checks on their behavior. Federal judges are entitled

47



to “hold their Offices during good Behaviour”1% and can only be removed by impeachment for
“high Crimes and Misdemeanors.” 1

Justice Kagan has recently discussed the importance of our system of checks and
balances, rejecting the notion that she sat on an “imperial” Supreme Court that was somehow
exempt from congressional oversight.1® She said, “[1]t just can’t be that the [Clourt is the only
institution that somehow is not subject to any checks and balances from anybody else. We’re not
imperial and we too are a part of a checking and balancing system in various ways.”% In our
view, the Impeachment Clause and the Good Behavior Clause, taken together, provide an
important check on the Supreme Court’s behavior and an independent constitutional basis for
Congress to enact a Supreme Court ethics code.

The Impeachment Clause and the Good Behavior Clause are obviously related and, in the
end, the relationship is for Congress to define because it is undisputed that only Congress can
exercise the impeachment power.* It is thought that the Good Behavior Clause for judges may
have been included in the Constitution because all other officers of the United States can be fired
or serve limited terms, but for judges, life tenure is an important guarantee of judicial

independence and yet there should be circumstances where a badly behaving judge should

106 J.S. CONST. art. 111, § 1.
07d. art. 11, § 4.

108 1n stating that the Court was not “imperial,” Justice Kagan may have been referencing the influential
article by Professor Mark A. Lemley, The Imperial Supreme Court, 136 Harv. L. Rev. F. 97 (2022).

109 Melissa Quinn, Kagan says Congress has power to regulate Supreme Court: “We’re not imperial”,
CBS NEWwS (Aug. 4, 2023), https://www.cbsnews.com/news/elena-kagan-congress-regulate-supreme-
court-ethics-code/.

110 See U.S. CONST., art. I, 88 2, 3.

48


https://www.cbsnews.com/news/elena-kagan-congress-regulate-supreme-court-ethics-code/
https://www.cbsnews.com/news/elena-kagan-congress-regulate-supreme-court-ethics-code/

nonetheless be removed from office.!*! Thus, the Good Behavior Clause serves as a standard
protecting against removal by impeachment,*'? and is a “textual cross-reference” to the power of
impeachment. 3

The exact relationship between the two clauses remains subject of scholarly debate. As
Judge Edwards pointed out in a thoughtful article, “[g]ood behavior, as a constitutional matter,
will be, tautologically, any conduct that will not support impeachment.”'* Taking this way of
thinking a step further, some have argued that they are two sides of the same coin: the Good
Behavior Clause “amplifies” the impeachment clause, “[e]ach borrow[ing] cogency and light
from the other.”'*> That is because, in the Founding Era, impeachable “high crimes and
misdemeanors” included many different forms of “not good” behavior—in Alexander
Hamilton’s phrase, “mal conduct” by a judge*® or, as Justice Story put it, “personal misconduct,
or gross neglect, or usurpation, or habitual disregard of the public interests.”*'’ Looking at
Congress’s impeachment decisions over the years, another scholar concluded that Congress has

defined the Good Behavior Clause as having “the corollary that [judges] may be removed by

11 Harry T. Edwards, Regulating Judicial Misconduct and Diving “Good Behavior”” For Federal Judges,
87 MICH. L. REV. 765, 776—77 (1989).

112 Id

113 Seg, e.g., Martin H. Redish, Response: Good Behavior, Judicial Independence, and the Foundations of
American Constitutionalism, 116 YALE L.J. 139, 155, 158 n.73 (2006).

114 Edwards, supra note 111, at 775.

115 1d. at 776 (quoting W. BROWN, IMPEACHMENT — A MONOGRAPH OF THE IMPEACHMENT OF THE
FEDERAL JUDICIARY 10 (1914) (published as S. Doc. No. 358, 63d Cong., 2d Sess. (1914))).

118 THE FEDERALIST NO. 79, at 532 (J. Cooke ed. 1961).

1173 JOSEPH L. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 762 (1833),
https://lonang.com/library/reference/story-commentaries-us-constitution.
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impeachment for behavior which is not good.”*'® The impeachment decisions—and the bad
behavior—that support this conclusion include intoxication on the bench, senility, improper
business relationships with litigants, favoritism in the appointment of bankruptcy receivers, and
practicing law while sitting as a judge.®

Others have argued that there is a gap or “hiatus” between “good behavior” and an
impeachable offense. Judge Edwards summarizes that line of thinking: “if ‘good behavior’ is
not the complete converse of ‘high crimes and misdemeanors,’ then a constitutional category of
‘not good’ behavior must exist that is not subject to impeachment.”*?° In that analysis, which is
the predominant view, impeachment is reserved for the most serious violations of the “good
behavior” standard.'?* Meanwhile, for behavior that falls in the category of “not good,” but not
impeachable, enforcement is best left to the judiciary because, as Judge Edwards observes, “the
ideal of judicial independence is not compromised when judges are monitored and even
regulated by their peers.”1??

For purposes of Congress’s ability to enact a judicial ethics code, this scholarly debate

over the relationship between the Good Behavior Clause and the impeachment power does not

118 Jacobus ten Broek, Partisan Politics and Federal Judgeship Impeachments Since 1903, 23 MINN. L.
REV. 185, 193 (1939).

119 1mpeachments of Federal Judges, FED. JuD. CTR., https://www.fjc.gov/history/judges/impeachments-
federal-judges.

120 Edwards, supra note 111, at 775 (emphasis in original).

121 See Impeaching a Federal Judge: Some Lessons from History: Hearing Before the House Comm. On
the Judiciary Task Force on Judicial Impeachment 14 (2009) (statement of Arthur D. Hellman),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2500786 (quoting John D. Feerick, Impeaching
Federal Judges: A Study of the Constitutional Provisions, 39 FORDHAM L. REV. 1, 30 (1970); Edwards,
supra note 111, at 777).

122 Edwards, supra note 111, at 779.
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need to be resolved. It cannot be disputed that only Congress—and not the courts—can decide
whether particular “not good” behavior is impeachable. To quote Judge Edwards again, “[w]hile
the definition Congress sets for [an impeachable offense] obviously impacts on the ‘good
behavior’ standard insofar as it sets the threshold across which conduct is to be disciplined by
Congress alone, this definition is not for the judiciary or anyone else to determine.”'? Rather, as
the Supreme Court explained in 1993, the courts have no role in reviewing Congress’s
impeachment decisions. “Judicial involvement in impeachment proceedings . . . would
eviscerate the important constitutional check placed on the Judiciary by the Framers.” Nixon v.
United States, 506 U.S. 224, 235 (1993) (internal quotation marks omitted). If it were otherwise,
the Court noted, “final reviewing authority with respect to impeachments [would be] in the hands
of the same body that the impeachment process is meant to regulate.” Id.

We suggest that Congress can straightforwardly define potentially impeachable conduct
in an ethics code by reference to the Good Behavior Clause. Simply put, too great a deviation
from good behavior runs the risk of impeachment. Three principles govern the analysis. First,
only Congress can decide whether particular conduct is impeachable. Second, by its decisions,
Congress has identified certain failures of good behavior to be impeachable offenses. Third, an
ethics code can set forth the good behavior expected of judges to avoid the risk of impeachment.
Violations, if serious enough, can lead to impeachment, while less serious violations can be
enforced by the judiciary. Defining all of this in advance comports with traditional notions of
notice and due process and will improve the behavior of the judiciary. In this way, a neutral

ethics code created by Congress to execute the impeachment power would permit impeachment,

123 1d. at 773.
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and the threat of impeachment, to serve its “important constitutional check” in “regulat[ing]” the
judiciary. Nixon, 506 U.S. at 235.

Thus, in our view, the Necessary and Proper Clause provides two different and
independent constitutional rationales for Congress to enact a neutral Supreme Court ethics code,
each related to the other. First, as set forth in the previous sections, an ethics code can “carry[]
into Execution” the judicial power, ensuring the public respect for the judiciary that is essential
to permit it to perform its critical function in our society. Second, an ethics code can “carry([]
into Execution” the legislative power, enforcing the system of checks and balances and
identifying the standards of “good behavior” necessary for a judge to remain in office and avoid
the threat of impeachment by Congress. !

B. The Separation of Powers Does Not Prohibit Congressional Enactment of a
Supreme Court Ethics Code.

Opponents of legislative enactment of an ethics code have argued that it violates the
separation of powers inherent in the Constitution.'?® This also seems to be the unarticulated
basis for the views of Justice Alito and the reservations of Chief Justice Roberts. As we

understand the argument, it contends the separation of powers means either that (1) Congress

124 1n addition, a judicial ethics code can “carry[] into Execution” the executive branch’s reserved power
of criminal prosecution for “high Crimes and Misdemeanors.” U.S. CONST. art. I, 8 3, cl. 7.

125 See, e.g., Supreme Court Ethics Reform: Hearing on S.B. 325 and S.B. 359 Before the S. Comm. on the
Judiciary, 118th Cong. 2-3 (May 2, 2023), https://www.judiciary.senate.gov/imo/media/doc/2023-05-
02%20-%20Testimony%20-%20Dupree.pdf (statement of Thomas H. Dupree, Jr., Partner and Co-Chair
of the Appellate and Constitutional Law Practice Group at Gibson, Dunn & Crutcher LLP).

We recognize that the 2012 City Bar Report expressed separation of powers “concerns” about Congress’s
ability to enact an enforceable Supreme Court ethics code. In August 2023 and again in July 2024, the
City Bar nonetheless endorsed action by Congress to enact an enforceable Supreme Court ethics code.
The 2012 Report’s analysis of the separation of powers issues is brief and did not cite or discuss
separation of powers case law, as we do above.
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cannot prescribe ethics rules for any Article 111 judges because that is a subject uniquely reserved
to the judicial branch, or (2) Congress cannot prescribe ethics rules for the Supreme Court
because it, alone among the federal courts, was created by the Constitution, not the Congress, to
serve as the “one supreme Court.”*?® These positions are overlapping, and we find both
unpersuasive. Separation of powers does not mean there is a “hermetic division among the
Branches, but [rather] a carefully crafted system of checked and balanced power within each
Branch.” Mistretta, 488 U.S. at 381. A judicial ethics code enacted by Congress but enforced by
the judicial branch, as we propose, simply implements the checks and balances that lie at the core
of our constitutional system.

The separation of powers, of course, plays a vital role in our democracy.?” But any
conception of the separation of powers as requiring the three branches of government to be
completely independent misperceives the interdependent system of government created by our
Constitution. The Framers did not view the separation of powers as requiring complete
independence of the three branches and, to the contrary, “rejected . . . the notion that the three
Branches must be entirely separate and distinct.” Id. at 380. In Federalist No. 47, James
Madison explained that the separation of powers “d[oes] not mean that these [three] departments
ought to have no partial agency in, or no controul [sic] over the acts of each other,” but rather
“that where the whole power of one department is exercised by the same hands which possess the
whole power of another department, the fundamental principles of a free constitution, are

subverted.” 1d. at 380-81 (emphases in original) (quoting THE FEDERALIST No. 47, at 325-26 (J.

126 J.S. CoNsT. art. 11, § 1.

127 See FEDERALIST NoO. 47, at 324 (James Madison) (J. Cooke ed., 1961) (writing that “[n]o political truth
is certainly of greater intrinsic value, or is stamped with the authority of more enlightened patrons of
liberty™).
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Cooke ed., 1961)). Madison “recognized that our constitutional system imposes upon the
Branches a degree of overlapping responsibility, a duty of interdependence as well as
independence.” Id. at 381.

The simplest proof that the separation of powers does not require the three branches of
government to be completely independent with no role for the other branches is that without
Congress exercising its constitutional powers, the Supreme Court would have no funding and no
defined appellate jurisdiction. Its start date would not be the first Monday in October.'?® The
suggestion is also belied by Supreme Court precedent. In Mistretta, the Supreme Court
considered and rejected the argument that the creation of the Sentencing Commission—located
within the judicial branch and with three federal judges required to serve on it—violated the
separation of powers. See id. at 362—-412. Articulating separation of powers principles at length,
the Court explained that they do not require impenetrable walls between the branches, but rather
simply must respect our system of checks and balances. Each branch must be able to prevent
“the accumulation of excessive authority in [another] Branch,” just as each branch must be able
to “resist encroachments of the other[]” branches. Id. at 381.1%°

The Court further explained that “[i]n cases specifically involving the Judicial Branch,
[it] ha[s] expressed [its] vigilance against two dangers: first, that the Judicial Branch neither be
assigned nor allowed ‘tasks that are more properly accomplished by [other] branches,” and,
second, that no provision of law ‘impermissibly threatens the institutional integrity of the

Judicial Branch.”” Id. at 383 (quoting Morrison v. Olson, 487 U.S. 654, 680-81 (1989);

128 5ee 28 U.S.C. § 2.

129 1n United States v. Booker, 543 U.S. 220 (2005), the Court held that the Sentencing Guidelines were
advisory and not mandatory, but emphasized that this holding “d[id] not call into question any aspect of
[its] decision in Mistretta.” 1d. at 242.
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Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 851 (1986)). That is, the doctrine
of separation of powers “enjoins upon [the three] branches separateness but interdependence,
autonomy but reciprocity.” Id. at 381 (quoting Youngstown Sheet & Tube Co. v. Sawyer, 343
U.S. 579, 635 (1952) (Jackson, J., concurring)).

These principles contradict the two apparent theories behind the separation of powers
argument against a legislatively enacted ethics code. Separation of powers is not an issue unique
to the Supreme Court. “[S]eparation of powers generally, and judicial independence in
particular, are constitutional values that protect all Article I11 judges, not just the Justices on the
Supreme Court.”*3% Starting with the question whether Congress can legislate rules applicable to
all federal judges, we can agree that there must be core powers of the judiciary that are outside
the power of congressional legislation. As Mistretta held, Congress cannot interfere with the
institutional integrity of the Judicial Branch, id. at 383, meaning most importantly that Congress
cannot interfere with the courts’ independent ability to render judicial decisions on their own.
Compliance with rules on gifts and disclosures has nothing to do with judicial independence but
has everything to do with judicial integrity. To quote Justice Jackson again, “[p]eople are
entitled to know if you’re accepting gifts as a judge, so that they can evaluate whether or not
your opinions are impartial.” 3!

We suppose it could be argued that compliance with recusal rules indirectly impacts
judicial independence by affecting which judges or justices can participate in a decision. But
that is a tenuous argument at best and one, in our view, that is strongly outweighed by the due

process interest in having neutral rules neutrally applied—»by judges—to preclude biased judges

130 Erost, supra note 101, at 465-66 (emphasis added).

131 Teitelbaum, supra note 7.
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(or Justices) from deciding cases. By imposing recusal rules, Congress would not be attempting
to dictate the outcome of any specific case. Our proposal calls on Congress to set clear rules
controlling when an appearance of impartiality requires a recusal to protect the “absolute
probity” of the Court’s decisions. Congress has had a legitimate interest in the rendering of
impartial justice since it first prescribed the Judicial Oath in 1789.

We believe it is also historically untenable to contend that Congress cannot prescribe an
ethics code for lower court judges. The Judicial Oath has been required of all federal judges
since 1789, and Section 455 and the EGA have been applied by courts throughout the country for
decades. In all those years, there has not been a single opinion questioning the legitimacy of
these congressional enactments, certainly not as obligations properly assigned to other branches
(these are laws for judges, obviously) nor as impermissibly intruding on the decisional
independence of the courts (the laws do not require any particular decision in any case). No
court decision anywhere has suggested that separation of powers bars enactment by Congress of
a judicial ethics code and this does not seem to be an argument seriously advocated by anyone.
As the Supreme Court noted in the Founding Era, such history “fix[es] the construction.” Stuart,
5U.S. at 309.

The distinct argument that may have been implied by Chief Justice Roberts and endorsed
by Justice Alito is that Congress may be able to create ethics rules for the lower courts, but that a
different analysis applies to a Supreme Court ethics code because the Constitution itself created
“one Supreme Court,” not the Congress. In our view, that argument is also not persuasive. In
Justice Alito’s view, “[n]o provision in the Constitution gives [Congress] the authority to
regulate the Supreme Court—period.” But that argument, at its core, is a rejection of the system

of checks and balances and an insistence that the Supreme Court is “imperial.” Certainly, Justice
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Kagan disagrees,**? and so do we. As set forth above, Congress has regulated the Supreme
Court in many ways in the past and it continues to do so today. Pursuant to congressional
statute, the number of Justices is now fixed at nine (it has varied from six to nine over the years),
a quorum for purposes of doing business is set at six, the Court accepts taxpayer funding for its
building and staff, and the Court begins its term on the first Monday in October. %3

So, too, we see no grounds for complaint about Congress’s ability to create a mandatory
and enforceable ethics code for the Supreme Court. Neither complying with an ethics code nor
drafting the Federal Rules presents dangers to judicial independence identified in Mistretta. The
Judicial Branch is not “assigned nor allowed ‘tasks that are more properly accomplished by
[other] branches,”” and “no provision of law ‘impermissibly threatens the institutional integrity
of the Judicial Branch.”” 488 U.S. at 383. Indeed, before Chief Justice Roberts suggested in
2011 that there might be a question about the constitutionality of Section 455, Supreme Court
Justices relied on it without question to resolve questions of recusal. See Cheney v. U.S. Dist.
Ct., 541 U.S. 913, 916 (2004) (Scalia, J.) (“My recusal is required if, by reason of the actions
described above, my ‘impartiality might reasonably be questioned.””) (quoting 28 U.S.C. §
455(a)); Microsoft Corp. v. United States, 530 U.S. 1301, 1301 (2000) (Rehnquist, C.J.) (“28
U.S.C. 8 455 sets forth the legal criteria for disqualification of . . . Supreme Court Justices.”);
Laird v. Tatum, 409 U.S. 824, 825 (1972) (Rehnquist, J.) (“[T]he governing statute is 28 U.S.C.
8455 ....”). Since the Chief Justice’s 2011 statement, there have been more than twenty cases

in which various Supreme Court Justices have cited subsections of Section 455 as the grounds

132 Quinn, supra note 109.

13328 U.S.C. 8§ 1-5.
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for their recusal.** Meanwhile, when Congress passed the EGA in 1978, it prescribed rules for
gifts and reporting for all employees and officials in all three branches of government,
specifically including the President, all the members of Congress, and all the members of the
Supreme Court.® No court has ever suggested, let alone held, that in so doing Congress
improperly encroached on the powers of the executive or judicial branches. Most recently,
Justice Kagan has endorsed possible congressional action to establish a Supreme Court ethics
code and Justice Jackson has stated that she has been unable to come up with any reason that the
ethics rules for Justices should differ from those for lower court judges.**

Most pertinently, Congress has already enacted a recusal statute directly applicable to the
Justices and an ethics statute explicitly regulating the Justices’ receipt and disclosure of gifts.
There is no case support whatsoever for Justice Alito’s apparent view—expressed in a
newspaper interview, not a decision—that these statutes were ultra vires. Meanwhile, when the
Chief Justice noted that the issue had never been addressed by the Court, he nonetheless went out
of his way to say that the Justices in fact complied with the law.**” Again, such history “fix[es]
the construction.” Stuart, 5 U.S. at 309.

We believe the separation of powers principles articulated by the Mistretta Court permit
the establishment of an independent Inspector General within the Supreme Court, appointed by

the Chief Justice and tasked with investigating and advising on ethical concerns. Discussing the

134 See infra Part 111.C.

135 5ee 5 U.S.C. § 13101(10) (the “Chief Justice” and the “Associate Justices”); id. § 13101(12)
(“Member of Congress™); id § 13103(f)(1) (the “President”); see generally id. § 13103(f) (listing
individuals required to file reports).

136 Gerstein, supra note 25.

1372011 YEAR-END REPORT ON THE FEDERAL JUDICIARY at 6.
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Sentencing Commission, the Mistretta Court reasoned that “the “practical consequences’ of
locating the Commission within the Judicial Branch pose[d] no threat of undermining the
integrity of the Judicial Branch or of expanding the powers of the Judiciary beyond constitutional
bounds.” 488 U.S. at 393. Nor did the Commission’s placement within the judiciary “prevent][]
the Judicial Branch ‘from accomplishing its constitutionally assigned functions.”” Id. at 396
(quoting Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 433 (1977)). This conclusion applies
equally to our proposal to locate an independent Office of Inspector General within the Supreme
Court, just as Congress has placed Offices of the Marshal, the Clerk, the Reporter of Decisions
and the Librarian within the Court. Far from undermining the integrity of the Judicial Branch,
the OIG would reinforce it.

Professor Frost argues that the Constitution “protects federal judges’ decisional
independence—that is, their ability to issue judicial decisions free from fear that their
compensation will be diminished or that they will be forced from office.”*3 We believe that an
ethics code and court officer charged with its compliance would have no effect on the Court’s
“decisional independence,” and that there is thus no constitutional impediment to their
imposition by Congress. Adopting mandatory and enforceable ethics standards for the Supreme
Court would serve only to enhance the judicial power by helping rehabilitate the Court’s
reputation and to enhance the legislative power by setting clear guidelines of good behavior

necessary to avoid the risk of impeachment. Guidelines not only assure the public of judicial

138 Erost, supra note 101, at 463 (citing John A. Ferejohn & Larry D. Kramer, Independent Judges,
Dependent Judiciary: Institutionalizing Judicial Restraint, 77 N.Y.U. L. REV. 962, 965 (2002)); see also
Charles G. Geyh, Judicial Independence, Judicial Accountability, and the Role of Constitutional Norms in
Congressional Regulation, 78 IND. L.J. 153, 160 (2003) (“[T]he judicial independence the Constitution
gives to the third branch is counterbalanced by powers the Constitution delegates to the first branch to
promote judicial accountability.”).
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good behavior, but also protect the Justices from getting mired in controversies that diminish

their reputation and that of the Court.

C. The Constitution Permits the Removal of Supreme Court Jurisdiction to
Review a Congressional Code of Ethics for the Justices

We do not believe that it would make sense to allow the Supreme Court to rule on the
constitutionality of a congressional ethics code created for the Supreme Court. The Justices
would have an obvious conflict of interest. Because all the Justices would have a personal
interest in the outcome of the case, they would be required to recuse under 28 U.S.C. § 455.
Rather than have the Court attempt to invoke the “rule of necessity” and sit as a conflicted Court,
see infra Part I11.C, we think the better solution is to have any challenge to the Supreme Court
ethics code decided by an unbiased court.'3® Accordingly, we propose that Supreme Court ethics
legislation include a provision (1) “stripping” the Supreme Court of jurisdiction to hear
challenges to the constitutionality of the ethics code, and (2) directing any such cases to the U.S.
District Court for the District of Columbia, with the opportunity for parties to appeal to the U.S.
Court of Appeals for the D.C. Circuit.

The constitutional authority for stripping the Supreme Court’s appellate jurisdiction is the
text of Article I11’s “Exceptions Clause,” which reads:

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those

in which a State shall be a Party, the Supreme Court shall have original
jurisdiction. In all the other cases before mentioned, the Supreme Court shall

139 Congress has already recognized a similar solution when conflicts mean there is no quorum on the
Supreme Court to hear the appeal. When a quorum of Justices is unable to hear a direct appeal, the Court
is directed to remand the case for decision by the court of appeals in the circuit in which the dispute arose.
In other cases, if a quorum is unavailable for two terms in a row, Congress has directed the Court to enter
an order affirming the judgment of the circuit court. See 28 U.S.C. § 2109.
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have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and
under such Regulations as the Congress shall make. 4

The text of the Exceptions Clause grants Congress the authority to make exceptions to the
Supreme Court’s appellate jurisdiction. The precise scope of the Exceptions Clause, however, is
debated among scholars. But whatever its scope, the Exceptions Clause is easily read to permit
stripping the Court of jurisdiction when all the Justices would have a conflict of interest, in order
to allow the issue to be resolved by an unbiased court.

This is particularly important here. The statements by Justice Alito seem to suggest that
he may believe Congress has no power to impose an ethics code on the Court, and the Court’s
voluntary and unenforceable 2023 Code of Conduct reinforces that concern (as set forth below)
by contradicting in some respects the governing federal statutes. Where the executive takes
actions that may violate the Constitution, litigation typically results and neutral courts, eventually
the Supreme Court, decide. With its Code of Conduct, at least some members of the Supreme
Court may have already decided what they think of Congress’s ability to legislate an ethics code
that governs the conduct of the Justices. If Congress enacts an ethics code governing the
Supreme Court, it is preferable that the Supreme Court itself not decide its constitutionality.

Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1869), is the first case to establish that
Congress can make certain exceptions to the Supreme Court’s jurisdiction. After the Civil War,
McCardle was arrested by federal military authorities in Mississippi for “disturbing the peace,
libel, incitement to insurrection, and impeding reconstruction.”**! He filed an unsuccessful

habeas corpus petition in the federal circuit court challenging the constitutionality of the law

140 y.S. ConsT. art. 111, § 2, cl. 2 (emphasis added).

141 EALLON ET AL., supra note 100, at 304-05.
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establishing miliary jurisdiction over ten states.'? Before the Supreme Court was able to hear
the appeal, Congress stripped the Court’s jurisdiction to do s0.2** The Supreme Court held that it
no longer had jurisdiction to hear the appeal (although it retained jurisdiction to hear an original
writ of habeas corpus). Id. at 514. Relying on Article I111’s Exceptions Clause, the Court
reasoned that its appellate jurisdiction had been “expressly repealed,” and that “the power to
make exceptions to the appellate jurisdiction of this court is given by express words.” Id.

United States v. Klein, 80 U.S. (13 Wall.) 128 (1871), decided a few years later,
establishes that there are some limits to Congress’s ability to make exceptions to the Supreme
Court’s jurisdiction.** At issue in Klein was the estate of a former rebel who, after the Civil
War, had taken an oath to support the Constitution and been pardoned. At trial in the lower
court, Klein successfully sought compensation for cotton that government agents had seized. Id.
at 132. While the government’s appeal to the Supreme Court was pending, Congress passed a
law directing, in effect, a ruling against Klein. It ordered the Supreme Court to dismiss any
claims against the United States, such as those by Klein, which relied on a presidential pardon to
prove loyalty during the Civil War. Id. at 143-44. The Court rejected this maneuver, explaining
that “[i]t [was] evident . . . that [Congress’s] denial of jurisdiction . . . [was] founded solely on
the application of a rule of decision.” 1d. at 146. The Court concluded that a statute that confers

jurisdiction only up to “a given point” in a case, but then requires the Court to dismiss the case

142 Id
143 Id

1% FINAL REPORT, PRESIDENTIAL COMMISSION ON THE SUPREME COURT OF THE UNITED STATES 156-57
(Dec. 2021), https://www.whitehouse.gov/wp-content/uploads/2021/12/SCOTUS-Report-Final-12.8.21-
1.pdf [hereinafter PRESIDENTIAL COMMISSION REPORT]; see also FALLON ET AL., supra note 100, at
323-25 (discussing different interpretations of Klein).
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“when it ascertains that a certain state of things exists,” is not a valid “exception” to the Supreme
Court’s appellate jurisdiction. Id.

Other cases since Klein have upheld Congress’s authority to strip the Supreme Court’s
appellate jurisdiction or the federal courts’ jurisdiction overall. In Laufv. E.G. Shinner & Co.,
303 U.S. 323 (1938), the Court upheld the Norris-LaGuardia Act of 1932’s provision precluding
the federal courts from providing injunctive relief “in a case involving or growing out of a labor
dispute.” 1d. at 329-35. In Felker v. Turpin, 518 U.S. 651 (1996), the Supreme Court upheld the
Antiterrorism and Effective Death Penalty Act’s (“AEDPA”) provision stripping the Supreme
Court’s jurisdiction to review decisions denying state prisoners the ability to file second or
successive petitions for writs of habeas corpus in federal court (while noting again that it retained
the power to entertain an original writ of habeas corpus). Id. at 658-59.

In contrast, Boumediene v. Bush, 553 U.S. 723 (2008), found a congressional enactment
restricting habeas corpus jurisdiction to be unconstitutional.**® During the war in Irag, Congress
passed an act purporting to strip all federal courts of jurisdiction in cases brought by noncitizens
detained as enemy combatants.'*® The Court held that the jurisdiction-stripping provision
violated the Suspension Clause, id. at 771-92, which states that “[t]he Privilege of the Writ of
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public
Safety may require it.”*4” The Court’s opinion was limited to the habeas context, making it the

third in this line of cases to involve attempted restrictions to the writ of habeas corpus.1#®

14 EALLON ET AL., supra note 100, at 338.
146 1d. at 339.
147U.S. CONST. ART. |, 8 9, cl. 2.

148 PRESIDENTIAL COMMISSION REPORT at 158.
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These cases confirm both that Congress has the power to make exceptions to the Supreme
Court’s appellate jurisdiction and that Congress’s power to do so is not unbounded. But the two
cases limiting Congress’s power under the Exceptions Clause are wholly unlike our proposal.
Unlike Klein, we do not attempt to tell the courts how to decide the constitutionality of a
Supreme Court ethics law, i.e., only when “a certain state of things exists.” In our proposal, the
court of appeals could either uphold or invalidate the proposed ethics code in whole or in part.
Unlike Boumediene, our proposal does not preclude all federal court review and is not in conflict
with an express right granted in the Constitution, such as the right to habeas corpus. Our
jurisdiction-stripping proposal relies on a simple premise: the Supreme Court should not be
permitted to evaluate an ethics law governing the Court because, in that case, all of the Justices
would have a conflict of interest. We make this proposal not out of disrespect, but solely to
assure that any challenge to a Supreme Court ethics law is decided by a court that does not have
an interest in the outcome and therefore is entitled to the respect of the public.

To avoid a circuit split or judge shopping on the constitutional issue, we propose
requiring any challenge to the ethics code to be brought in the U.S. District Court for the District
of Columbia, with any appeals brought to the U.S. Court of Appeals for the D.C. Circuit. Other
statutes have limited the lower courts’ jurisdiction in a similar way. See, e.g., South Carolina v.
Katzenbach, 383 U.S. 301, 331 (1966) (upholding a provision of the Voting Rights Act of 1965
that required certain actions to be brought in the District Court for the District of Columbia,
reasoning that “Congress might appropriately limit litigation under this provision to a single
court in the District of Columbia, pursuant to its constitutional power under Article 111, 8 1, to

‘ordain and establish’ inferior federal tribunals™).
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1.  IMPROVING THE 2023 SUPREME COURT CODE OF CONDUCT
A The Need for Congressional Action

Some have suggested that Congress should not get involved in regulating the ethics of
Supreme Court Justices. They point to incidents like the resignation of Justice Fortas and the
Senate’s refusal to confirm Clement Haynsworth as proof that the system of checks and balances
is sufficient. We disagree. Those incidents are rare outliers which provide no assurance to the
public that the rules of ethics are being routinely followed by the sitting Justices. Meanwhile, the
2023 Supreme Court Code of Conduct declines to accept as controlling both the rules that bind
lower court judges and the statutes that bind the Justices. The Court’s Code is not as rigorous as
the code governing other federal judges, and it does not accept the commonsense reforms that the
City Bar and other bar associations have called upon it to adopt.

Most significantly, it is not mandatory and has no enforcement mechanism. Nor does it
suggest a willingness by at least some members of the Court to address the current deficiencies
that are so deeply troubling to Congress, the President, and the public. For instance, the Judicial
Code that applies to all other judges requires them to “maintain and enforce high standards of
conduct,”**® and specifically to “take appropriate action” upon receipt of reliable information
that another “judge’s conduct” contravenes the Code.*™® The Justices impose upon themselves
only the obligation to “take appropriate action” when presented with evidence of misconduct “by
a Court employee,” not a Justice.’® Commentary to the Judicial Code also acknowledges that

“[a] judge must expect to be the subject of constant public scrutiny and accept freely and

1492 GUIDE TO JUDICIARY POLICY pt. A, ch. 2, Canon 1.
150 1d. at Canon 3(B)(6).

131 SCOTUS CobE, Canon 3A (emphasis added).
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willingly restrictions that might be viewed as burdensome by the ordinary citizen.”*>? There is
no comparable language in the Supreme Court Code. These differences raise the implication that
the Justices are unwilling to publicly acknowledge any obligation either to take action when
necessary to maintain the judiciary’s “high standards of conduct” or to accept any restrictions
they consider burdensome.

In the sections that follow, we focus particularly on the Supreme Court’s recommended
treatment of gifts and recusals, which have been the focal point of recent concerns. The point of
this exercise is not to cast blame on past actions but to identify where clearer standards are
needed and how better behavior can be achieved in the future.

B. The City Bar Proposal: Gifts and Social Hospitality
1. The legal framework.

The EGA requires Justices of the Supreme Court, like all other “judicial officers” (and all
executive and legislative employees and officers), annually to disclose the receipt of gifts, now
those in excess of $480.1° Supreme Court Justices are clearly bound by this statutory
obligation. The EGA defines covered “judicial officers” to include “the Chief Justice of the
United States” and “the Associate Justices of the Supreme Court.”*>* The EGA was amended by
the Ethics Reform Act of 1989, which further established a general prohibition on federal
officials’—including Justices’—receipt of certain gifts. Those amendments broadly prohibit all

judicial officers from “solicit[ing] or accept[ing] anything of value from a person” who is

152 2 GUIDE TO JUDICIARY POLICY pt. A, ch. 2, Commentary on Canon 2A.
133 See 5 U.S.C. § 13104(a)(2); 2 GUIDE TO JUDICIARY PoLICY pt. D, ch. 3, § 330.10.
%45 U.S.C. § 13101(10).

155 pub. L. 101-194, 103 Stat. 1716.
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“seeking official action from” the officer or “whose interests may be substantially affected by the
performance or nonperformance of the individual’s official duties.”*®

With respect to federal judges, both laws charge the Judicial Conference of the United
States with enforcing their provisions.'®” The Judicial Conference has, in turn, promulgated both
a general Code of Conduct and specific Gift and Disclosure Regulations to implement these
ethics laws. But the Judicial Conference, under the leadership of its presiding officer, the Chief
Justice, elected not to regulate gifts and disclosure rules for the Supreme Court; rather, with
respect to the Supreme Court, it delegated its administrative and enforcement authority under the
EGA to the Chief Justice.®

The Supreme Court’s 2023 Code seemingly commits to following the Judicial
Conference rules with respect to gifts and disclosures.*™® But as with the rest of the Code,
compliance with the Judicial Conference rules on the receipt of gifts is deemed desirable, but
optional: “A Justice should comply with the restrictions on acceptance of gifts . . . set forth in
the Judicial Conference Regulations on Gifts now in effect.”%° In contrast, the Judicial
Conference Regulations are repeatedly stated in mandatory terms, e.g., “[a] judicial officer or
employee is not permitted to solicit a gift from any person who is seeking official action.”16!

The Court’s willingness to comply with the disclosure rules is somewhat more forcefully stated:

1% 5 U.S.C. § 7353(a).

157 5 U.S.C. § 13106(b); 5 U.S.C. § 7353(d)(1)(C).

158 2 GUIDE TO JUDICIARY POLICY pt. C, ch. 6, § 620.65(a).
159 See SCOTUS CoDE, Canon 4D(3), 4H.

160 19, at Canon 4D(3) (emphasis added).

161 2 GUIDE TO JUDICIARY POLICY pt. C, ch. 6, § 620.30; 620.35(a); 620.40(a) (emphasis added).
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“For some time, all Justices have agreed to comply with the statute governing financial
disclosure, and the undersigned Members of the Court each individually reaffirm that
commitment.”*®2 Even here, however, the Justices have only “agreed” to comply with the
statute.

All of this leaves the ability of the Attorney General to enforce the standards of the EGA
somewhat in limbo. On its face, the EGA permits enforcement by the Attorney General against
anyone who knowingly fails to file a disclosure statement, with both civil and criminal
penalties.’®® The standards for disclosure were delegated to the Judicial Conference to define;
the Judicial Conference passed responsibility for the Supreme Court to the Chief Justice; and the
Chief Justice, via the 2023 Code of Conduct, has made compliance with the gift rules optional.
While “agree[ing]” to comply with the statutory disclosure standards, the Code does not
acknowledge that those standards are legally binding, and the Chief Justice has noted elsewhere
that the Court “has never addressed whether Congress may impose those requirements on the
Supreme Court.”*%* As discussed above, we believe that Congress has the constitutional
authority to set ethical standards for the Justices. Any ethics code enacted by Congress should
address this uncertainty directly and provide explicit enforcement procedures for rules regarding
gifts to and disclosures by the Justices of our highest court.

2. Gifts.

We view many existing rules relating to the receipt of gifts promulgated by the Judicial

Conference as uncontroversial, although some would be subjected to positive tweaks under

162 See SCOTUS CODE, Canon 4H.
1635 U.S.C. § 13106.

164 2011 YEAR-END REPORT ON THE FEDERAL JUDICIARY at 6 (emphasis added).
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legislation recently proposed by Rep. Raskin in the High Court Gift Ban Act.®® We address
some of those proposals below, but for present purposes we focus on two sets of rules in the
Court’s 2023 Code of Conduct relating to the receipt of gifts from relatives or close friends, gifts
at the heart of current controversies. To be clear, this section is limited to such gifts, which have
provoked public attention in recent months, and not gifts from others, such as bar associations or
educational institutions. The subject of what gifts can be accepted and under what circumstances
is complex and beyond the scope of this report.

In permitting the receipt of gifts from relatives or friends, the Judicial Conference rule
defines such gifts as follows:

[T]he gift is from a relative or friend, if the relative’s or friend’s appearance or

interest in a matter would in any event require that the officer or employee take no

official action with respect to the matter, or if the gift is made in connection with

a special occasion, such as a wedding, anniversary, or birthday, and the gift is
fairly commensurate with the occasion and the relationship.6®

Much of this makes sense. We agree that gifts from relatives typically create no appearance of
impropriety and should be permitted if they meet this test. They also need not be reported, and
we agree with that.1®” It is also reasonable to allow gifts from friends when the friendship is
such that the judge would be forced to recuse anyway or the occasion for the gift is a special one.
All gifts aggregating over $480 from one friend in any one year should be reported. 8

While this approach is sensible, there is not, but should be, a financial limit on the total

gifts a friend can give a judge in any year. The Judicial Conference rule implies a limit by

165 High Court Gift Ban Act, H.R. 8830, 118th Cong. (2024).
166 2 GUIDE TO JUDICIARY POLICY pt. C, ch. 6, § 620.35(b)(4).
167 1d. at pt. D, ch. 3, § 330.30(a).

168 1d. at pt. D, ch. 3, § 330.10.
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relating the size of some gifts to the occasion and the relationship. Moreover, the frequency of
gifts matters. The Judicial Conference recently reiterated that a judicial official may not “accept
gifts from the same or different sources on a basis so frequent that a reasonable person would
believe that the public office is being used for private gain.”6°

The reasons to limit the size and frequency of gifts are many. First, gifts of large value to
public servants, whether or not tangible, create the impression that the office is being used for
private gain. A public servant—and in particular a Justice of the Supreme Court—should not
profit from public service, even if the Justice’s vote is not affected by the largesse of his or her
friends. Second, whatever the Justice’s intentions, such gifts allow the gift-givers, in the words
of the Supreme Court Code, to “convey the impression that they are in a special position to
influence the Justice.”*’® Certainly, a Justice’s appearance on a private yacht or a luxury fishing
or hunting trip is not an everyday event, and other guests may see the gift-giver as having some
sway on the work of that Justice. Third, a Justice’s receipt of lavish gifts creates a public
impression that, contrary to the Judicial Oath, justice is not being administered as it should be
“without respect to persons [and equally] to the poor and to the rich.” Finally, as Justice Jackson
recently put it, “[p]eople are entitled to know if you’re accepting gifts as a judge, so that they can
evaluate whether or not your opinions are impartial.”*"*

Historically, the most relevant examples of potentially problematic gifts may involve

Justices Brennan and Thomas. Justice Brennan’s receipt of $140,000 from Charles E. Smith, a

169 1. at pt. C, ch. 6, § 620.45.
10 SCOTUS CoDE, Canon 2B.

1 David Morgan, Highlights from Justice Ketanji Brown Jackson’s first interview since joining the
Supreme Court, CBS NEWS (Sept. 1, 2024), https://www.cbsnews.com/news/highlights-from-justice-
ketanji-brown-jacksons-first-interview-since-joining-the-supreme-court/.
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“dear friend” who forgave a loan upon Justice Brennan’s retirement and “in recognition of [his]
public service” might count as a special occasion and may be commensurate with the occasion
and the relationship, but too little of the detail is known to opine.'’? It is certainly a very large
gift by any standard. Justice Thomas’s receipt of a $267,230 recreational vehicle whose loan was
forgiven by Anthony Welters is also very large, and one seemingly unrelated to any special
occasion. Justice Thomas’s receipt over many years of a continuing stream of largesse from
Harlan Crow similarly involves very large amounts of money, including tuition Crow provided
for Justice Thomas’s grandnephew and Crow’s purchase—from Justice Thomas—of the Justice’s
mother’s home (where Crow allowed her to continue living rent-free afterward). These
payments also implicate the Judicial Conference’s warning against accepting gifts from the same
source so frequently that “a reasonable person would believe that the public office is being used
for private gain,”*”® especially a source like Mr. Crow who is politically active and seems to
have a public political agenda. All of this is troubling, as were payments in previous years of
substantial sums to Justices Douglas and Fortas.’*

We do not think it wise to allow gifts of such large amounts. Certainly, Justices can have
friends and their friends can give gifts. But few Americans during their lifetime receive gifts of
the magnitude received by Justices Brennan and Thomas, and we think the better rule is to
impose an annual limit on gifts that a Justice can receive from a friend, while continuing to

require disclosure of all such gifts over $480.

172 Ex-Justice Brennan Acknowledges Cash Gifts, N.Y. TIMES (May 18, 1991),
https://www.nytimes.com/1991/05/18/us/ex-justice-brennan-acknowledges-cash-gifts.html.

173 2 GUIDE TO JUDICIARY POLICY pt. C, ch. 6, § 620.45.

174 The Supreme Court: The Fortas Affair, TIME (May 16, 1969), https://time.com/archive/6638633/the-
supreme-court-the-fortas-affair/.
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In making our proposal, we have reviewed the actual gifts from friends reported by the

Justices since 2010 and also those unreported gifts identified by the reform group Fix the

Court.}” There are only a handful worth $1000 or more. Some of the largest were donated to

charity. For instance, Justice Ginsburg received two awards in 2019, one of $1,000,000 and

another of $27,000, and donated both to charity. Justice Sotomayor received an award of

$10,000 in 2020 and one of $13,000 in 2019 and donated both to charity. Others are from bar

associations or other organizations, not friends, and so are beyond the scope of this report. For

instance, Justice Alito reported receipt of the Learned Hand Award Medallion worth $2409 from

the Federal Bar Council and Justice Ginsburg reported an opera costume worth $4500 from the

Washington National Opera. We offer no opinion on any of these gifts.

We list here all gifts to the Justices of $1000 or more from apparent friends since 2010.

We list the gifts by year, with the gifts, the givers, and the values in parentheses.

years.

2010: Justice Sotomayor (Einstein sculpture from Robert Berks, $1500)

2011: Justice Sotomayor (fine china from the Butler family, $1400) (translucent
composite print from Robert Weingarten, $6000)

2015: Justice Thomas (bust of Frederick Douglass from Harlan Crow, $6484)

2016: Justice Alito (bronze cast of hand from Bottega Mortet, $3000)

2018: Justice Gorsuch (watercolor painting from Judge Terrence O’Brien, $1000)

2022: Justice Jackson (congratulatory floral arrangement from Oprah Winfrey, $1200)*¢
That’s seven gifts seemingly from friends of $1000 or more to nine Justices over thirteen

In our view, nothing of consequence would be lost if the Justices’ friends substituted gifts

175 F1x THE COURT, supra note 76 (linking spreadsheet with gift data).

176 Id
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of lower value for that handful of gifts and the Justices were allowed to keep gifts of only $1000
or less. Such a rule would reinforce the principles that justice is not for sale and that public
service is not a route to personal riches. We think that in the future very large cash gifts such as
those to Justices Brennan and Thomas should not occur. We do not think gifts from actual
friends whose value is $1000 of less should be barred, subject to the following limitations that
already exist in the law:

e A Justice must report any gifts worth $480 or more (the current amount that requires
disclosure).

e A Justice can accept a gift from a friend only if the relationship with the friend is such
that the Justice would recuse him or herself from a case involving the friend in any event.

e If the gift is for a special occasion, it is commensurate with the occasion and the
relationship.

e The Justice cannot accept gifts from the same or different sources on a basis so frequent
that a reasonable person would believe that the public office is being used for private
gain.t’’

In addition, we believe that the Justices should seek prior approval from the Court’s
Office of Legal Counsel before accepting any gifts from friends worth over $250, just as
Members of Congress must seek prior approval before accepting such gifts based on personal
friendship. The Commentary to the Court’s Code says that Office already provides specific
guidance with respect to recurring ethics and financial disclosure issues.!’® We think approval
from Legal Counsel should be a prerequisite to a Justice accepting a gift from a friend worth

more than $250. As with members of Congress, Legal Counsel should consider the

circumstances of the offer, including but not limited to:

1772 GUIDE TO JUDICIARY POLICY pt. C, ch. 6, § 620.45.

178 SCOTUS CobE, Commentary at 14.
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e the nature of the Justice’s relationship with the friend, including any past exchange of
gifts;

e if the friend paid or will pay for the gift personally, or if the friend will seek a business
reimbursement or tax deduction; and

e if the same or similar gift was or will be offered to another Justice.'"

A bill introduced by Congressman Raskin currently pending in the Congress, the High
Court Gift Ban Act, would preclude entirely any gifts from friends beyond $100. We have
endorsed that bill in general and appreciate the spirit in which that proposal is offered, but we
think that in this respect it is too restrictive in light of our review of the relatively benign actual
gifts from apparent friends received by the Justices since 2010 (except for the instances outlined
above involving Justice Thomas). Also, as set forth below, we believe the $1000 cap should
apply to gifts of social hospitality, like all other gifts.

3. Social hospitality.

Much of the recent controversy over gifts to the Justices has focused on what is
essentially a loophole in the regulations that has been misused. Gifts are regulated and must be
reported, but a Justice (or judge) may accept—and need not even report—*“social hospitality
based on personal relationships.”*®° This language is derived from the EGA, which states that
“any food, lodging, or entertainment received as personal hospitality of an individual need not be
reported.”*® On its face, this seems reasonable enough. A public servant should not have to turn

down dinner invitations with friends or be required routinely to disclose them and their cost. But

1% Gifts Guidance, U.S. HOUSE OF REP. COMM. ON ETHICS, https://ethics.house.gov/house-ethics-
manual/gifts# Exceptions_to _the.

180 2 GUIDE TO JUDICIARY PoOLICY pt. C, ch. 6, § 620.25(a); id. at pt. D, ch. 3, § 330.30(b).

181 5 J.S.C. § 13104(a)(2)(A).

74


https://ethics.house.gov/house-ethics-manual/gifts#_Exceptions_to_the
https://ethics.house.gov/house-ethics-manual/gifts#_Exceptions_to_the

this provision has unfortunately been turned into a loophole through which some Justices have
steered private jets and luxury yachts.

It has been reported that Justices Alito and Thomas have been treated to high-end travel
vacations paid for by wealthy friends and described them as social hospitality based on personal
relationships—and thus not even “gifts,” let alone reportable ones. Justice Alito, for example,
accepted a luxury fishing vacation, including private jet travel, at a remote lodge in Alaska from
billionaire Paul Singer, whose hedge fund often had business before the Court and whom Justice
Alito had not previously met.’8? Separately, as described above, Justice Thomas took a nine-day
vacation, including private jet travel and island-hopping in Indonesia on a superyacht featuring a
private chef, thanks to Harlan Crow, who befriended Justice Thomas only after he joined the
Supreme Court. &3

Happily, the rules in this regard are relatively clear, and have been further clarified, so
that any ambiguity that led Justices Alito and Thomas not to report these events should not occur
in the future. As noted, the EGA, from which the social hospitality exception derives, exempts
from the reporting requirement only food, lodging, or entertainment received as personal
hospitality. In turn, it defines “personal hospitality” as “hospitality extended for a nonbusiness
purpose by an individual, not a corporation or organization, at the personal residence of that

individual or his family or on property or facilities owned by that individual or his family.”*84

182 Justin Elliot, Joshua Kaplan, & Alex Mierjaski, Justice Samuel Alito Took Luxury Fishing Vacation
With GOP Billionaire Who Later Had Cases Before the Court, PROPUBLICA (June 20, 2023),
https://www.propublica.org/article/samuel-alito-luxury-fishing-trip-paul-singer-scotus-supreme-court.

183 Kaplan et al., supra notes 53, 57.
1845 U.S.C. § 13101(14).
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These are all statutory provisions directly applicable to the Justices. Even without
interpretation, the statute answers most questions about its scope. Hospitality is limited to the
receipt of “food, lodging or entertainment” and therefore does not include travel on jets or
yachts. It must be from a person, not a corporation, and thus does not include events on
corporate-owned properties.’® It is also limited to hospitality on property or facilities owned by
a person, and thus does not include a vacation at a hotel or a commercial fishing lodge. 18

Initial reactions from Justices Alito and Thomas to reports of their high-end travel and
vacations seemed to reflect ignorance of these straightforward rules. Justice Alito wrote an op-
ed in the Wall Street Journal arguing at length that the “facilities” in which exempt “food,
lodging or entertainment” might be received includes private airplanes, even though
transportation has never been part of the exception for “food, lodging or entertainment.” He

argued, “The term “facilities” was not defined, but both in ordinary and legal usage, the term

18 Byt see the Judicial Conference’s most recent interpretation of the corporate ownership provision, 2
GUIDE TO JUDICIARY PoLIcY Pt. D, Ch. 1, 8 170 Definitions.

186 A Judicial Conference opinion from 2009 stressed the “modest” nature of the “ordinary social
hospitality” the rules encompassed:

Hospitality of an individual lawyer is a matter of private social relationships. Sections
3(a) and (b) of the Gift Regulations exclude from the definition of “gift” “social
hospitality based on personal relationships” and “modest items, such as food and
refreshments, offered as a matter of social hospitality,” and section 5(b)(4) permits judges
to accept ordinary social hospitality and appropriate gifts from relatives and friends.
Individual determinations must be made as to the appropriate extent of such relationships
and the point at which such relationships warrant recusal from cases in which the lawyer
appears.

2 GUIDE TO JUDICIARY PoLICY pt. B, Ch. 2, Comm. on Codes of Conduct Advisory Opinion No. 17,
https://www.uscourts.gov/sites/default/files/quide-vol02b-ch02_1.pdf (emphases added).
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encompasses means of transportation.”*®” He added that the flight had not been a reportable
financial benefit to him because he took a seat that “as far as | am aware, would have otherwise
been vacant. It was my understanding that this would not impose any extra cost on Mr.
Singer.”'8 That is, Justice Alito wrote, Mr. Singer “allowed me to occupy what would have
otherwise been an unoccupied seat on a private flight to Alaska.”8°

Justice Thomas’s response was terser and did not address the substance of the rules. In
April 2023, he wrote, “Harlan and Kathy Crow are among our dearest friends, and we have been
friends for over twenty-five years. As friends do, we have joined them on a number of family
trips during the more than quarter century we have known them.”**® He was silent on the
airplane travel provided by Mr. Crow and on whether the yacht on which he travelled was owned
by Mr. Crow personally or by his wholly owned corporation.'®! He said that the rules were
being changed by the Judicial Conference and said he would follow them in the future.%2

At about that time, the Judicial Conference did in fact clarify what “personal (social)
hospitality” means under its regulations. In March 2023, the Judicial Conference’s Committee

on Financial Disclosure provided the following guidance:

187 Samuel A. Alito Jr., Justice Samuel Alito: ProPublica Misleads Its Readers, WALL ST. J. (June 20,
2023), https://www.wsj.com/articles/propublica-misleads-its-readers-alito-gifts-disclosure-alaska-singer-
23b51eda.

188 Id
189 Id

190 joshua Kaplan, Justin Elliott, & Alex Mierjeski, Clarence Thomas Defends Undisclosed ““Family
Trips” With GOP Megadonor. Here Are the Facts., PROPUBLICA (Apr. 7, 2023),
https://www.propublica.org/article/clarence-thomas-response-trips-legal-experts-harlan-crow.

191 Id

192 Id
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The personal hospitality gift reporting exemption applies only to food, lodging, or
entertainment and is intended to cover such gifts of a personal, non-business
nature. Therefore, the reporting exemption does not include:

. gifts other than food, lodging or entertainment, such as
transportation that substitutes for commercial transportation;

. gifts extended for a business purpose;

. gifts extended at property or facilities owned by an entity, rather
than by an individual or an individual’s family, even if the entity is
owned wholly or in part by an individual or an individual’s family;

. gifts paid for by any individual or entity other than the individual
providing the hospitality, or for which the individual providing the
hospitality receives reimbursement or a tax deduction related to
furnishing the hospitality; or

o gifts extended at a commercial property, e.g., a resort or restaurant,
or at a property that is regularly rented out to others for a business
purpose. %

This welcome clarification means that private air travel must be reported as a gift and so
must “hospitality” at a commercial fishing lodge. Travel in a private yacht may fall in a gray
zone—is it lodging and entertainment or a substitute for commercial transport? Is the yacht
owned by an individual or his private corporation? Overall, these rules make sense and should
serve to reduce disputes and promote compliance and confidence in the Court.

In September 2024, however, the Judicial Conference made another clarification that, we
hope, will not invite abuse. In comments on the “personal hospitality” exception, it expanded the

scope of that exemption from reporting. Now there is no need for a Justice (or a judge) to report

“stays extended for a nonbusiness purpose at a personal residence of the host, even if the

193 | etter from Roslynn R. Mauskopf, Director, Administrative Office of the United States Courts, to
Senator Sheldon Whitehouse, Chair, Subcommittee on Federal Courts, Oversight, Agency Action, and
Federal Rights, Committee on the Judiciary, United States Senate (Mar. 23, 2023),
https://www.whitehouse.senate.gov/wp-content/uploads/2024/02/Response-to-Senator-\Whitehouses-
Letter-of-2-21-2023-Final.pdf.
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personal residence is owned by an entity, provided that the residence is not regularly rented out
to others for a business purpose and there are no indicia that the residence is commercial.”*
This language is somewhat in tension with the EGA itself, which exempts only “hospitality
extended for a nonbusiness purpose by an individual, not a corporation or organization, at the
personal residence of that individual or his family.”*%® Moreover, it is somewhat disturbing that,
after all the reporting of the last two years, it is now permissible for a Justice (or a judge) to be
excused from reporting stays at personal residences owned by corporations, presumably a form
of ownership employed only by the wealthy, who are interested in social relations with members
of the federal judiciary. Even so, the exemption is still limited to the personal residence of the
host, meaning the host must actually live at the residence, even if it is owned in a corporate
name. To the extent that this modification invites abuse, however, it is solved by our suggestion
below to impose financial limits and reporting requirements on all forms of social hospitality.
Thus, we believe some improvements in existing law are warranted. First, as with other
gifts, we believe there should be a limit on the value of any “social hospitality” received by a
Justice. It is the extraordinary cost of the lavish vacations and private jet travel taken, most
notably, by Justice Thomas that has drawn so much public attention. In the seven years 2016—
2022, it has been reported that Justice Thomas received “social hospitality” worth more than

$100,000 in four of those years.1%

1942 GUIDE TO JUDICIARY PoOLICY Pt. D, Ch. 1, § 170 Definitions (emphasis added).
%5 U.S.C. §13101(14).

1% F1x THE COURT, supra note 76.
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The pending High Court Gift Ban Act offered by Congressman Raskin imposes a cap on
social hospitality at the IRS gift limit, now $18,000 a year (and $100 for other gifts).!%” Here,
also, we disagree with this aspect of the Raskin bill. We think that social hospitality is just one
form of gift and so, as set forth above, we recommend a single cap on all gifts, including social
hospitality. As set forth above, we would put the annual limit at $1000. Justices frequently
receive expensive paid-for trips to attend bar functions, legal meetings, and the like, often at
faraway locations. Those trips are permitted under other rules, but subject to certain restrictions,
to which we propose some modifications below. We see no reason for Justices also to be able to
receive expensive vacations and air travel as supposed social hospitality from friends. That is, in
our view, an abuse of the concept of social hospitality, at least when applied to a public servant.

Second, while routine acts of social hospitality need not be reported, we would require
reporting of any specific “social hospitality” valued at $480 or more. Third, we suggest that, as
with prior approval of tangible gifts, Justices receive prior approval from the Court’s Office of
Legal Counsel before accepting offers of social hospitality that might be valued at $250 or more.

4. Improvements to existing law.

Overall, the most important improvements needed to existing law are making it
mandatory and imposing a dollar limit on gifts and social hospitality from friends.
Beyond these thoughts, we like Representative Raskin’s bill, which the City Bar has

endorsed!®® (with the two modifications set forth above). It permits reimbursement for expenses

17 1 R. 8830, 118th Cong. § 7254(a) (2024).

1% New York City Bar Association, Statement on Supreme Court Ethics Legislation (June 26, 2024),
https://www.nycbar.org/press-releases/statement-on-supreme-court-ethics-legislation/.
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attendant to receiving honorary degrees.?®® It permits, but narrows, reimbursement for
attendance at events relating to the legal system.?® It adds a review step in which the Chief
Justice must approve such events where the reimbursement sought exceeds $2,000.2°* We think
getting the Chief Justice involved in reviewing the decisions of his colleagues to accept
payments would be a positive development. Or if it were thought too burdensome for the Chief
Justice, the approval process could be handled by the Office of Legal Counsel (or the OIG we
propose) under appropriate guidelines. Importantly, the Raskin bill also provides an enforcement
mechanism, a referral to the Attorney General for civil and/or criminal enforcement.?%? Notably,
the proposed statute anticipates (but does not include) a court officer such as Inspector General
that we propose here. It says that a referral to the Attorney General of a Supreme Court Justice
can come from “any official designated by the Supreme Court or Congress to assist the justices
in maintaining compliance with the Code of Conduct.”2%

There is another improvement in judicial behavior that we would like to see, which does
not relate to gifts. We are troubled by Justices (and judges) who have prominent affiliations with
two competing law societies—the American Constitution Society, which bills itself as a group of

progressive lawyers,?%* and the Federalist Society, which self-identifies as a group of

19 H.R. 8830, 118th Cong. § 7354(a)(2)(E) (2024).
200 14, § 7354(a)(2)(G).

20114, § 7354(a)(2)(G)(iii)(11).

202 1d. § 7354(h).

203 1d. § 7354(b)(1)(A).

204 American Constitution Society, About ACS, https://www.acslaw.org/ (last visited Aug. 30, 2024).
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conservative and libertarian lawyers.?®® In today’s world, those descriptions are commonly
understood by the public, and the participants, to describe Democrats and Republicans. By one
account, “in 2019 all 23 appellate judges who spoke at the Federalist Society’s national
convention were appointed by Republican presidents, and all but one who spoke at the American
Constitution Society’s national convention were Democratic appointees.”?% The Supreme Court
Code of Conduct says “a [jJustice [s]hould [r]efrain from [p]olitical [a]ctivity.”?°" When any
legal organization becomes so identified with one political party or partisan point of view that it
is readily identified as predominantly Democratic or Republican, in our view a Justice should
stay away.

Other current standards reinforce that conclusion. Canon 1 of the Code of Conduct
requires Justices to “maintain and observe high standards of conduct in order to preserve the
integrity and independence of the federal judiciary.”?%® Canon 2(A) directs each Justice to “act
at all times in a manner that promotes public confidence in the integrity and impartiality of the
judiciary.”?% Canon 4 allows participation only in those “[e]xtrajudicial [a]ctivities that [a]re
[c]onsistent with the [o]bligations of the [jJudicial [o]ffice.”?® We believe that these canons

should be understood to preclude Justices from appearing at groups such as the American

205 The Federalist Society, About Us, https://fedsoc.org/about-us (last visited Aug. 30, 2024).

206 | etter from Gabe Roth, Executive Director, Fix the Court, to Russ Feingold, President, American
Constitution Society, and Eugene Meyer, President and CEO, Federalist Society (Apr. 22, 2021),
https://fixthecourt.com/wp-content/uploads/2021/04/Letter-to-ACS-FedSoc-prez.pdf.

207 3COTUS CoDE, Canon 5.
208 1. at Canon 1.
209 1d, at Canon 2(A).

21014, at Canon 4.
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Constitution Society and the Federalist Society, which have become partisan advocates for
opposing political points of view. The attendance of Justices at such gatherings undermines the
notion that the opinions of Court are impartial and driven by the facts and the law in each case,
and not where the Justices sit on the political spectrum. 2

C. The City Bar Proposal: Recusal

Section 455 of Title 28 imposes mandatory recusal rules on “[a]ny justice, judge, or
magistrate judge of the United States.”?'? The recusal rules in the Supreme Court Code of
Conduct depart in troubling ways from the recusal requirements of Section 455 and those in the
Judicial Code of Conduct, both of which control the recusal decisions of all other judges. First,
the Court’s Code appears to reject the mandatory recusal requirements of both Section 455 and
the Judicial Code, presenting them instead as mere suggestions to the Justices about when
recusal “should” be considered. Second, the Code embraces the view that recusal of a Supreme
Court Justice need not occur in many situations when it would be required for other judges to

prevent the appearance of impropriety.

211 The Judicial Conference’s Committee on Codes of Conduct proposed Advisory Opinion No. 117 in
January 2020, concluding that a judge’s involvement with the Federalist Society or American
Constitution Society is inconsistent with Canon 4. See Draft of Guide to Judiciary Policy, Vol. 2B, Ch. 2,
https://eppc.org/wp-content/uploads/2020/01/Guide-V0l02B-Ch02-AdvOp117200GC-ETH-2020-01-20-
EXP-1.pdf. This draft, proposed by a committee headed by Judge Ralph Erickson, a Trump appointee to
the Eighth Circuit, received sharp criticism from mostly conservative judges, who in an open letter argued
that the ABA was just as, if not more, “political” as the Federalist Society. Letter from Hon. Gregory G.
Katsas, U.S. Circuit Judge, U.S. Court of Appeals for the District of Columbia Circuit, et al., to Robert P.
Deyling, Assistant General Counsel, Administrative Office of the United States Courts (Mar. 18, 2020),
https://int.nyt.com/data/documenthelper/6928-judges-respond-to-draft-
ethics/53eaddfaf39912a26ae7/optimized/full.pdf. Ultimately, the committee withdrew the draft opinion
and explained that it “elected to table the matter because the comments on the issue of membership in
law-related organizations demonstrated a lack of consonance among judges.” Letter from James C. Duff,
Director, Administrative Office of the United States Courts, to All United States Judges (July 30, 2020),
https://fixthecourt.com/wp-content/uploads/2020/07/Duff-update-on-draft-of-op.-117.pdf.

212 28 U.S.C. § 455(a).
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These departures appear to be based on the perception of at least some Justices of the
Court’s unique role as the court of last resort. While that distinction may necessitate certain
modifications in the application of recusal standards, the Supreme Court Code as written implies
that recusal is rarely warranted—Iet alone required—at the Supreme Court. Yet in Williams v.
Pennsylvania, 579 U.S. 1 (2016), the Court itself recognized the importance of protecting against
the appearance of partiality—and thus the need for recusal of a conflicted member—especially in
a court of last resort. As it instructed:

A multimember court must not have its guarantee of neutrality undermined, for

the appearance of bias demeans the reputation and integrity not just of one jurist,

but of the larger institution of which he or she is a part. An insistence on the

appearance of neutrality is not some artificial attempt to mask imperfection in the

judicial process, but rather an essential means of ensuring the reality of a fair
adjudication.

Id. at 15-16. Indeed, the Court in Williams held that a judgment of the Pennsylvania Supreme
Court must be set aside based on the presence of a single biased Justice who failed to recuse,
even though that justice’s vote had not been necessary to the outcome. Id. at 16-17. As the
Court stressed: “Both the appearance and reality of impartial justice are necessary to the public
legitimacy of judicial pronouncements and thus to the rule of law itself.” 1d. at 16.

While the Court’s Code is a positive step toward transparency surrounding the Court’s
standards and practices regarding recusal, the Code treats Section 455 as though it were not
binding on the Justices and it even authorizes departures from clear statutory recusal rules. Its
limitations make clear again the need for Congress’s intervention to ensure and enforce recusal
when circumstances require it.

1. The Court’s existing code contradicts binding law about when recusal
IS mandatory.

Section 455 first provides that a Justice “shall disqualify himself in any proceeding in

which his impartiality might reasonably be questioned,” setting an objective standard for
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recusal.?® The statute then defines specific circumstances where a Justice must recuse—
independent of whether his or her impartiality might reasonably be questioned. These include,

for example, where the Justice has “personal bias or prejudice concerning a party,” “a financial
interest in the subject matter in controversy or in a party to the proceeding,” or “any other
interest that could be substantially affected by the outcome of the proceeding.”?** No recusal
motion is necessary. The statute “places a judge under a self-enforcing obligation to recuse
himself where the proper legal grounds exist.” See United States v. Alabama, 828 F.2d 1532,
1540 (11th Cir. 1987); see also Davis v. Bd. of Sch. Comm’rs of Mobile Cnty., 517 F.2d 1044,
1051 (5th Cir. 1975). In some circumstances, recusal may also be required under the Due
Process Clause.?!®

Although the mandatory disclosure requirements of Section 455 apply expressly to
“justices,” the disqualification rules in the Court’s Code of Conduct are discretionary, not
mandatory. They provide that Justices “should”—»but are not required to—disqualify themselves

in proceedings where their “impartiality might reasonably be questioned.”?!® In substituting this

precatory language for Congress’s mandatory requirements, the Supreme Court Code differs not

213 28 U.S.C. § 455(a).
214 28 U.S.C. §8 455(b)(1), (4).

25 The Due Process Clause requires recusal where “the probability of actual bias on the part of the judge
or decisionmaker is too high to be constitutionally tolerable.” Caperton v. A.T. Massey Coal Co., 556
U.S. 868, 872 (2009) (quoting Withrow v. Larkin, 421 U.S. 35, 47 (1975)); see also Gabriel D. Serbulea,
Comment, Due Process and Judicial Disqualification: The Need for Reform, 38 PePP. L. REV. 11009,
1133-34 (2011) (describing circumstances where disqualification is required under the Due Process
Clause). In a case involving recusal in the West Virginia Supreme Court of Appeals, the Court has
recognized that where recusal does not raise constitutional concerns, bases for recusal may be left to
“legislative discretion.” Caperton, 556 U.S. at 876.

216 SCOTUS CODE at 2.
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only from Section 455 but also from the Judicial Code, which applies to judges on the district
courts and courts of appeals.?’ The Judicial Code accepts, as it must, Section 455’s language
that judges “shall” recuse themselves where their impartiality “might reasonably be
questioned.”?!8 By refusing similarly to adopt the statutory mandate, the Court seems to reject
the congressional directive that recusal by Justices is required in certain circumstances.

The Supreme Court Code also provides a questionable elaboration to the statutory
standard of recusal when a Justice’s “impartiality might reasonably be questioned,” providing
that such a question arises “where an unbiased and reasonable person who is aware of all
relevant circumstances would doubt that the Justice could fairly discharge his or her duties.”?°
This may seem an innocuous explication, but a concern arises when this language is compared to
the Judicial Code, which the Supreme Court says its Code is based upon. In describing the
related provision requiring a judge to act in a manner that promotes public confidence in the
impartiality of the judiciary, the Judicial Code provides: “An appearance of impropriety occurs
when reasonable minds, with knowledge of all the relevant circumstances disclosed by a
reasonable inquiry, would conclude that the judge’s honesty, integrity, impartiality,
temperament, or fitness to serve as a judge is impaired.”??°

By focusing its recusal analysis on an assessment of a reasonable observer who knows

“all relevant circumstances,” instead of an observer who knows “all the relevant circumstances

217 See 2 GUIDE TO JUDICIARY POLICY pt. A, ch. 2.
28 1d. at Canon 3C.
219 SCOTUS CoDE at 2 (emphasis added).

220 See 2 GUIDE TO JUDICIARY POLICY pt. A, ch. 2, Canon 2A.
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disclosed by a reasonable inquiry,” the Court has fundamentally changed the nature of the
inquiry—from a reasonable observer to an omniscient observer—and created a barrier to an
objective assessment of whether recusal is warranted due to the “appearance” of bias. Under its
formulation, a Supreme Court Justice “should” consider recusal only when bias would appear to
a hypothetical observer fully informed of all the facts, including those that a reasonable inquiry
would never expose, such as a Justice’s state of mind or actions taken only in private or at the
Court. This eliminates the statutory concern with the appearance of bias to a reasonable
observer.

Justice Alito’s reasons for not recusing himself from January 6-related cases illustrates
the problem. In a letter to Congress, applying the Court’s 2023 Code, Justice Alito relied in
large part on information known only to himself and private conversations between himself and
his wife. He said that his wife had decided to fly the flag and that she refused his request to take
it down.??! We offer no opinion on whether Justice Alito should have recused in this case. In
fact, he was applying the Supreme Court Code exactly as it was written, taking into account what
he considered to be “all relevant circumstances.” Nonetheless, the private facts he cited to
justify his decision not to recuse would not have been apparent to a reasonable observer seeing
the upside-down flag flying outside his home, nor could they have been learned by an unbiased
observer through “a reasonable inquiry.” In our view, the point of recusal is to assure a
questioning, but unbiased, public—after reasonable inquiry—that justice is being fairly

administered by an unbiased court. That cannot be accomplished when purely private facts

221 |_etter from Justice Samuel A. Alito, Jr., to Senators Richard J. Durbin and Sheldon Whitehouse (May
29, 2024),
https://www.judiciary.senate.gov/imo/media/doc/Letter%20from%20Justice%20Alit0%20t0%20Senators
%20Durbin%20and%20Whitehouse.pdf.
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known only to a Justice are able to control the recusal decision, especially when, as is the norm,
the Justice offers no explanation for continuing to sit on a case. By deleting the phrase from the
Judicial Code focusing on facts that could be learned “by a reasonable inquiry,” the Court’s Code
fundamentally changes the inquiry, wrongly in our view.

Importantly, when Section 455 was amended in 1974 to adopt the current objective
standard—whether a judge’s “impartiality might reasonably be questioned”—it removed from
the recusal standard altogether whether the judge thought “in his opinion” it was proper to sit.???
The Court construed this new recusal language in Liteky v. United States, 510 U.S. 540 (1994),
to require circumstances to be “evaluated on an objective basis, so that what matters is not the
reality of bias or prejudice but its appearance. Quite simply and quite universally, recusal was
required whenever ‘impartiality might reasonably be questioned.”” Id. at 548 (emphasis in
original).

In our view, it is unacceptable under Section 455 for a Justice to decline to recuse based
upon private facts unknowable to a reasonable observer upon a reasonable inquiry. If that is the
basis for a denial of recusal, the appearance of impartiality has been stricken from the standard.
Unknowable private facts can provide a reason to recuse, if for instance the Justice harbors “a
personal bias or prejudice concerning a party.”?% But we believe that entirely private facts
should never play a role in the decision to deny a motion to recuse.

The Court’s commentary contains other troubling examples of the Court’s apparent view
that Section 455 imposes no binding obligations on it. Section 455 requires automatic recusal if

a third-degree relative has an interest that would be “substantially affected by the outcome of the

222 H R. Rep. No. 93-1453 (1974), reprinted in 1974 U.S.C.C.A.N. 6351, 6354-55 (emphasis added).

223 3COTUS CODE at 2.
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proceeding.”??* That would arise if, for example, a Justice’s niece or nephew had a substantial
interest in the outcome of a case. Reasonable observers might not view this as the most
important reason for per se disqualification. But Congress thought otherwise and made it a
mandatory reason for recusal, binding on each and every judge and justice in the country.??® No
other judge could just ignore the plain statutory language of Section 455, but the Court’s Code
brushes this legal obligation aside. In commentary, the Code rejects complying with Section
455(b)(5)(iii), supposedly because of “the broad scope of the cases that come before the Supreme
Court and the nationwide impact of its decisions.”??®® Thus, in the Court’s view, “a Justice who
has school-age nieces and nephews need not recuse from a case involving student loans even
though the disposition of that case could substantially affect the terms on which the Justice’s
relatives would finance their higher education.”??’ By using the phrase “substantially affect” the
Court is advertently citing the precise statutory standard requiring recusal—and explicitly stating
that it need not comply with the law.??8

The Court issued its Code expressly to “dispel the misunderstanding” that the Justices
“unlike all other jurists in the country regard themselves as unrestricted by any ethics rules.”
Yet, the Court’s adoption of less demanding language than the law requires raises the concern
that what the Court has called a “misunderstanding” may actually be a correct perception of at

least some of the Justices’ views regarding their ethical obligations.

22428 U.S.C. § 455(b)(5)(iii).

225 |d

226 SCOTUS CobE, Commentary at 11.
221 1d. (emphasis added).

228 See 28 U.S.C. § 455(b)(5)(jii).
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2. Nothing about the Court’s broad authority requires different
recusal rules.

The principal reasons the Court insists on discretionary and less-stringent recusal rules
are the so-called “rule of necessity” and the supposed importance of a Justice’s “duty to sit.”
The Supreme Court Code’s non-binding rules allow, indeed encourage, Justices to cite these
doctrines as a reason to sit even where a reasonable observer would consider recusal to be
warranted. These doctrines provide no justification for departure from the rules mandated in
Section 455, and they function in the Code in a manner that directly undermines public
confidence in the impartiality and fairness of the Court’s rulings.

a. The Rule of Necessity does not apply when there is a quorum.

The Code states that although the “Justices follow the same general principles and
statutory standards for recusal as other federal judges,” “the application of those principles can
differ due to the effect on the Court’s processes and the administration of justice in the event that
one or more Members must withdraw from a case.”??° While the recusal of a Supreme Court
Justice may indeed trigger different consequences than recusal of a district or appellate court
judge, those consequences do not outweigh the necessity for recusal when recusal is required.
We strongly disagree with the Court’s assertion that the “rule of necessity may override the rule
of disqualification,”?% at least when that disqualification will not result in the absence of a

quorum. The law declares that the Court can act with a six-Justice quorum.?*! No more are

229 SCOTUS CobE, Commentary at 10. The Court’s emphasis on its unique nature is not new. See, e.g.,
S. Ct. Stmt. of Recusal Policy (Nov. 1. 1993) (“Even one unnecessary recusal impairs the functioning of
the Court.”).

%0 SCOTUS CODE at 3.

2128 U.S.C.§1.
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required to do the work of the Supreme Court; no “necessity” requires a ninth Justice to sit at any
time, especially one whose impartiality might reasonably be questioned.

As described by the Court in United States v. Will, 449 U.S. 200 (1980), the rule of
necessity was originally invoked in 1430, “when it was held that the Chancellor of Oxford could
act as a judge of a case in which he was a party when there was no provision for appointment of
another judge.” 1d. at 213. That was the case in Will, where the Supreme Court invoked the rule
of necessity in the context of a constitutional challenge brought by federal judges to the statutes
regulating judicial pay. Id. at 211-17. As the Court noted, because of the nature of the
challenge, “all Article 111 judges have an interest in the outcome,” including all the Justices of the
Court. Id. at 212. The Court held that “the ancient Rule of Necessity prevail[ed] over the
disqualification standards of § 455, specifically because it was impossible to find a judge who
was not subject to its disqualification provisions. Id. Besides recognizing that Section 455 was
otherwise governing law, the Court’s ruling reflected the “longstanding principle that to deny an
individual access to the courts for vindication of his or her rights constitutes a far more egregious
wrong than to permit a judge to hear a matter in which he or she has some interest.” McLaughlin
v. Mont. State Legislature, 489 P.3d 482, 488 (Mont. 2021).

As in Will, there is a place for a rule of necessity—in appropriate cases where no other
judge is available to decide a case.?®? To the extent that the Supreme Court Code means only to

emphasize that narrow point, it is relatively uncontroversial. But situations such as Will are rare

232 See Thomas McKevitt, The Rule of Necessity: Is Judicial Non-Disqualification Really Necessary?, 24
HoFSTRA L. REV. 817, 818-819 (1996) (citing cases where the rule of necessity is invoked involving
judicial salaries, taxpayers and ratepayers of utilities, and class action suits where all judges in a given
court are affected by the outcome).
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birds; the Court has expressly relied on the rule of necessity only once in its history—in Will. %3
The Code strains the rule beyond reason if it means to permit a single Justice to decline to recuse
when recusal is required under Section 455 and recusal would not deny a quorum to the Court.
The Court’s Commentary cites no case, and we are aware of none, allowing the rule of necessity
to override one Justice’s obligation to recuse, when eight others remain available to consider the
case.

Nonetheless, Canon 3(B) of the Supreme Court Code states, without qualification, that
“[t]he rule of necessity may override the rule of disqualification.”?** While this statement does
not appear in the lower court Code, it does appear in the ABA’s Model Code of Judicial
Conduct.?® But the ABA’s Model Code also provides specific examples where applying a rule
of necessity may, in fact, be necessary: (1) where a judge is “required to participate in judicial
review of a judicial salary statute,” as in Will, or (2) where the judge is the “only judge available
in a matter requiring immediate judicial action, such as a hearing on probable cause or a
temporary restraining order.”?*® That properly invokes the rule when there is no one else
available who can decide a matter. The Supreme Court Code omits both these specific examples

and likewise omits any indication that the rule of necessity is so limited.

23 1n Will, the Court acknowledged that it had never previously cited the rule of necessity, stating that its
“earlier cases dealing with the Compensation Clause did not directly involve the compensation of Justices
or name them as parties, and no express reference to the Rule is found.” 449 U.S. at 215 (citing O’Malley
v. Woodrough, 307 U.S. 277 (1939); O’Donoghue v. United States, 289 U.S. 516 (1933); Evans v. Gore,
253 U.S. 245 (1920)).

2% SCOTUS CODE at 3.

2% MODEL CODE OF JUDICIAL CONDUCT r. 2.11 cmt.3 (AM. BAR Ass’N 2020).

236 Id
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b. The duty to sit has no place in the recusal analysis.

The Supreme Court Code goes farther than either the ABA’s Model Code or the Judicial
Code and provides that a Justice “has an obligation to sit unless disqualified.”?*” But the duty to
sit was expressly repudiated as a reason to deny recusal by amendments to Section 455 made 50
years ago. The Supreme Court’s resurrection of this “duty” provides another dubious reason,
beyond the “rule of necessity,” to deny disqualification when a Justice’s impartiality might
reasonably be questioned.

Indeed, the Court expressly justifies the difference between the Supreme Court Code’s
recusal provision and the requirements of the Judicial Code and Section 455 as based on the
“duty to sit” and the theory “that the time-honored rule of necessity may override the rule of
disqualification.” 2 The Supreme Court Code’s adoption of different recusal rules than those
that apply to every other judge is neither necessary nor desirable. Rather, the Code embraces a
strong presumption against the recusal of any Justice, exactly the opposite of what Congress
required and what public confidence in the Court demands.

The most legitimate form of the duty to sit is innocuous. It simply describes a judge’s

responsibility to do the job of being a judge, to accept even “demanding, time-consuming, or

81 SCOTUS CobE at 2. Presumed impartiality existed in the mid-eighteenth century, as Lord Blackstone
commented: “[T]he law will not suppose a possibility of bias or favour in a judge, who is already sworn
to administer impartial justice, and whose authority greatly depends upon that presumption.” 3 WILLIAM
BLACKSTONE, COMMENTARIES 361. But in the ABA Model Code of Judicial Conduct, “since the first
version came out in 1924 under the guidance of Chief Justice (and former President) Taft,” judges were
required to “avoid impropriety, and the appearance of impropriety as well.” Serbulea, supra note 215, at
1119 (emphasis added) (citing M. Margaret McKeown, Don’t Shoot the Canons: Maintaining the
Appearance of Propriety Standard, 7 J. APP. PRAC. & PROCESS 45, 46 nn.11 & 14 (2005)).

2% SCOTUS CODE at 11.
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controversial cases.”?*® This duty has nothing to do with the proper standards for recusal.
Indeed, most federal judges are hardworking public servants who embrace their duties and
responsibilities. They would continue to do so without some specific doctrinal admonition.
But, as noted above, a much more demanding form of the “duty to sit” was inserted into the
recusal analysis in 1964 by the Fifth Circuit, which opined that “[i]t is a judge’s duty to refuse to
sit when he is disqualified, but it is equally his duty to sit when there is no valid reason for
recusation.” United States v. Edwards, 334 F.2d 360, 362 n.2 (5th Cir. 1964). In this
formulation, apparently now embraced in the Supreme Court Code, the duty to sit means that
Justices “should decline to preside only if the grounds for disqualification are undeniably
clear.”?* Although the Court’s Code does not mention its history, the “duty to sit” was first
cited by a Supreme Court Justice in 1972 and, in response, Congress removed the “duty to sit” as
a reason for denying recusal in 1974.

The 1972 case was Laird v. Tatum, 409 U.S. 824 (1972), in which then-Justice Rehnquist
declined to recuse himself after acknowledging that “fair minded judges might disagree about the
matter” because he had been involved with the matter in his prior role in the Office of Legal

Counsel in the Department of Justice. 1d. at 836. Justice Rehnquist stated: “If all doubts were to

239 See Jeffrey W. Stempel, Chief William’s Ghost: The Problematic Persistence of the Duty to Sit, 57
BUFF. L. REV. 813, 821 (2009) (“To combat a judge’s potential urge to avoid demanding, time-
consuming, or controversial cases, the legal profession has long taken the view that the nature of a
judgeship implies that the judge has a responsibility to hear and decide cases, one that should not be
shirked for political or personal reasons.”); Douglas R. Richmond, Mandatory Judging, 54 Loy. U. CHI.
L.J. 989, 991-92 (2023) (“Judges may not disqualify themselves based on their unease with particular
cases, perceived personal or professional burdens, desire to avoid difficult or demanding litigation, wishes
to avoid controversial cases, or other individual preferences.” (citing cases)).

240 See Stempel, supra note 239, at 815; see also Alabama, 828 F.2d at 1540 (explaining that, prior to
1974, courts “operated under the so-called “duty to sit” doctrine which required a judge to hear a case
unless a clear demonstration of extrajudicial bias or prejudice was made”).
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be resolved in favor of disqualification, it may be that I should disqualify myself simply because
I do regard the question as a fairly debatable one, even though upon analysis | would resolve it in
favor of sitting.”?*! 1d. at 836-37. Endorsing a broad reading of the duty to sit, however, he
concluded that “federal courts of appeals which have considered the matter have unanimously
concluded that a federal judge has a duty to sit where not disqualified which is equally as strong
as the duty to not sit where disqualified.” 1d. at 837 (emphasis added). Moreover, he proffered
that “the policy in favor of the ‘equal duty’ concept is even stronger in the case of a Justice of the
Supreme Court of the United States.” Id.

Just two years later, in 1974, Congress abolished this version of the duty to sit through
amendments to Section 455 which changed the balance and refocused the statute on appearances,
circumstances where the Justice’s “impartiality might reasonably be questioned.”?*? Later, Chief
Justice Rehnquist acknowledged that the amendment “had the effect of removing the so-called
‘duty to sit,” which had become an accepted gloss on the existing statute.” Liljeberg v. Health

Servs. Acquisition Corp., 486 U.S. 847, 871 (1988) (Rehnquist, J., dissenting). The legislative

241 See Stempel, supra note 239, at 863 (“Part of [Justice Rehnquist’s] rationale for his certitude was his
invocation of the ‘duty to sit’ doctrine, which was in his view good, controlling law at the time of Laird v.
Tatum notwithstanding the ABA Judicial Code’s retreat from the doctrine in the 1972 Model Judicial
Code. Justice Rehnquist took the position that the duty to sit concept strongly counseled that he stay on
[the] case despite concerns that he could not be impartial under the circumstances.”).

242 See McKevitt, supra note 232, at 825 (“Section 455 was enacted in 1974 to replace the previous
statute, which had been criticized for being vague and contradictory. The most significant change was
transforming the standard for disqualification from a subject to an objective one by removing the phrase
‘in his opinion’ and substituting ‘which his impartiality might reasonably be questioned.” The new statute
also eliminated the “duty to sit” doctrine. That doctrine required that a judge decide borderline questions
of recusal in favor of presiding over a case.”); see also United States v. Snyder, 235 F.3d 42, 46 (1st Cir.
2000) (“The duty to sit doctrine originally not only required a judge to sit in the absence of any reason to
recuse, but also required a judge to resolve close cases in favor of sitting rather than recusing. Section
455(a) eliminated the latter element of the doctrine, but not the former. In this sense, i.e., that judges hear
cases unless there is some reason not to, the “‘duty to sit” remains.” (internal quotation marks and citations
omitted)).
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history confirms this was precisely the congressional intent.?*® As one scholar has observed, the
duty to sit was a “pernicious” doctrine because the “presumption should run in exactly the
opposite direction. In close cases, judges should err on the side of recusal in order to enhance
public confidence in the judiciary and to ensure that subtle, subconscious, or hard-to-prove bias,
prejudice, or partiality does not influence decision-making.”2#

Notwithstanding this rejection of the duty to sit, the Supreme Court Code appears to have
resurrected this now-discredited concept. Indeed, applying the principles of the Code, Justice
Alito recently supported his decision not to recuse in the upside-down flag incident discussed
above. After reviewing “all relevant circumstances,” including those known only to himself and
his wife, he concluded that he was “duty-bound to reject your recusal request.”?*® Justice Alito
was applying the Court’s Code exactly as written, but ignoring outward appearances and
elevating the “duty to sit” to a consideration equal to the duty to recuse. We believe the Court’s
Code gets this ethics issue exactly backward.

C. Unbiased justice is more important than having nine justices.

The apparent rationale for resurrecting the “duty to sit” and expanding the rule of
necessity is an insistence on the importance of cases being decided by nine Justices. The

Supreme Court Code states that, unlike lower courts that “can freely substitute one district or

22 H.R. Rep. No. 93-1453 (1974), reprinted in 1974 U.S.C.C.A.N. 6351, 6355; see also 1 CHARLES
GARDNER GEYH ET AL., JUDICIAL CONDUCT AND ETHICS § 4.03 (5th ed. 2013).

24 Stempel, supra note 239, at 815.

245 |_etter from Justice Alito to Senators Richard J. Durbin and Sheldon Whitehouse (May 29, 2024),
https://www.judiciary.senate.gov/imo/media/doc/L etter%20from%20Justice%20Alito%20t0%20Senators
%20Durbin%20and%20Whitehouse.pdf (emphasis added).
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circuit judge for another,” the Supreme Court “consists of nine Members who sit together.”24
But there is nothing magic about deciding a case with nine Justices; that number changed six
times before Congress settled on nine in 1869.24” Even after that point, the Court has often
functioned with fewer than nine Justices with no appreciable harm to its ability to do justice,
although with occasional 4-4 decisions.

At the end of World War 11, for example, Justice Jackson missed the entire October 1945
Term when he took a leave of absence to serve as chief U.S. prosecutor at the Nuremberg war
crimes tribunal. Justice Scalia died in February 2016 and was not replaced by Justice Gorsuch
for over a year, in April 2017. As noted earlier, Justice O’Connor recused herself so frequently
because of stock ownership that her absences were labelled “OOPS” (“O’Connor Owns Party
Stock”). In her first term on the Court in 2012, Justice Kagan also recused herself frequently,
not sitting in half of the argued cases because of her prior involvement as Solicitor General of the
United States.#®

No harm occurred in these and other similar incidents because it is not necessary that

nine Justices decide each case.?*® Only six Justices are required to hear a case, as required by

246 SCOTUS CoDE at 10.

24T Supreme Court, The Court as an Institution, https://www.supremecourt.gov/about/institution.aspx (last
visited Sept. 10, 2024).

248 Debra Cassens Weiss, Kagan’s New Recusal Count Is 21 Cases, ABA J. (September 10, 2010),
https://www.abajournal.com/news/article/kagans _new recusal count is 21 cases.

289 To the extent keeping the sitting Justices at nine is an overriding priority, Congress could address the
situation by permitting a “substitute” Justice to hear a case when a recusal occurred. States like
California, New York, Florida, and Georgia use such a procedure, allowing intermediate appellate judges
to stand in for absent high-court judges. See, e.g., N.Y. CONST. art. VI, § 2(a); FLA. CONST. art. V, § 3;
GA. CONST. art. VI, T 1; Carma Devs. (Cal.), Inc. v. Marathon Dev. California, Inc., 2 Cal. 4th 342, 350
n.1(1992). Beyond the pool of circuit court judges who could be substituted, Justices Stevens and
Rehnquist proposed using retired Supreme Court Justices as substitutes. Lisa T. McElroy & Michael C.
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quorum rules the Court routinely acknowledges and follows.?>® Moreover, Congress has enacted
a procedure to be followed if a quorum is absent because of recusals.?! If the case was brought
by direct appeal from a district court, the Chief Justice is authorized to remit the case for lack of
quorum to the court from which it came, to be heard by that court en banc or by a panel
composed of its three most senior judges.?? In any other case, “if a majority of the qualified
justices shall be of opinion that the case cannot be heard and determined at the next ensuing
term,” the decision is affirmed “with the same effect as upon affirmance by an equally divided
court.”? The rule of necessity has no proper application in a recusal decision because Congress
has remedied any necessity that recusal would cause.

The Court’s Commentary to its Code nonetheless offers several justifications for its
strong presumption against recusal. It first cautions that the “loss of even one Justice may
undermine the “fruitful interchange of minds which is indispensable’ to the Court’s decision-
making process.”?** In our view, that concern is misplaced. The decision-making process is

irrevocably compromised when the impartiality of a single Justice may reasonably be

Dorf, Coming off the Bench: Legal and Policy Implications of Proposals To Allow Retired Justices To Sit
By Designation on the Supreme Court, 61 DUKE L.J. 81, 82-91 (2011).

2028 U.S.C. § 1 (“The Supreme Court of the United States shall consist of a Chief Justice of the United
States and eight associate justices, any six of whom shall constitute a quorum.”); see also Will, 449 U.S.
at 212 (“[1]n this Court, when one or more Justices are recused but a statutory quorum of six Justices
eligible to act remains available, see 28 U.S.C. § 1, the Court may continue to hear the case.”).

! See 28 U.S.C. § 2109.

22 1d.; see also United States v. Aluminum Co. of Am., 148 F.2d 416, 421 (2d Cir. 1945) (sitting as the
court of last resort pursuant to statutory grant).

2328 U.S.C. § 2109.

24 SCOTUS CobE, Commentary at 10 (citing Dick v. New York Life Ins. Co., 359 U.S. 437, 459 (1959)
(Frankfurter, J., dissenting)).
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questioned. The Court itself made this clear in Williams v. Pennsylvania, 579 U.S. 1 (2016),
holding that “an unconstitutional failure to recuse constitutes structural error even if the judge in
question did not cast a deciding vote.” Id. at 14. This is because, in a deliberative body, the
“judges have exchanged ideas and arguments in deciding the case. It reflects the collective
process of deliberation which shapes the court’s perceptions of which issues must be addressed
and, more importantly, how they must be addressed.”?>® As Williams teaches, the legitimacy of
the Court itself is at stake where there exists a reasonable appearance of bias involving even a
single Justice.?%

Second, the Code worries that recusal may “distort[]” the process at both the certiorari
and merits stages, requiring a petition to obtain “four votes out of eight instead of four out of
nine” for certiorari,?®’ effectively raising the burden for a petitioner to get a decision
overturned.?® Of course, certiorari is rarely granted, making this concern relatively
inconsequential, but whether certiorari is granted or a decision is overturned should not in any
event rely on the vote of a seemingly biased Justice. Again, in our view, the Code has it
backwards in suggesting that it is better to have a biased judge cast the deciding fourth vote on a
certiorari petition than to have it rejected by a panel of eight unbiased Justices.

Finally, we believe the Code is similarly misdirected in raising a concern that the

“absence of one Justice risks the affirmance of a lower court decision by an evenly divided

255 Id

%6 See, e.g., United States v. Amico, 486 F.3d 764, 775 (2d Cir. 2007) (“[Section 455(a)’s] purpose is the
protection of the public’s confidence in the impartiality of the judiciary.”).

27 SCOTUS CobE, Commentary at 10 (quoting S. Ct. Stmt. of Recusal Policy (Nov. 1, 1993)).

258 Id
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Court—potentially preventing the Court from providing a uniform national rule of decision on an
important issue.”?° While a uniform national rule is of course desirable, as Williams makes
plain affirmance by a divided court is more desirable than a uniform rule issued by a Court with
an apparently biased member—particularly when the biased Justice is the deciding vote.
Moreover, if a “uniform national rule” on an issue is truly necessary, a new case will likely
present itself without a cause for recusal. A good example is United States v. Hatter, 519 U.S.
801 (1996), which presented a tax question involving a subset of federal judges. On its first trip
to the Supreme Court, the Court could not muster a quorum and so affirmed the lower court
decision “with the same effect as upon affirmance by an equally divided court.” 532 U.S. 557,
564 (2001). Just a few years later, the case returned to the Supreme Court, which, with the
passage of time, had seven members who no longer had a financial stake in the outcome of the
case and were able to decide it—with seven members, not nine. Id. at 565. A more recent
example is the affirmative action case in which Justice Jackson recused herself from the case
involving Harvard (where she was a member of the Board of Overseers), but participated in a
parallel case involving the University of North Carolina that presented essentially the same issue.
Students for Fair Admissions, Inc. v. Univ. of North Carolina, 143 S. Ct. 2141, 2263 (2023)
(Jackson, J., dissenting).

In our view, neither the rule of necessity nor the duty to sit has a place in deciding
whether any individual Justice should recuse. The recusal rules should be interpreted broadly as
Congress intended to favor recusal in close cases, and not the opposite. Section 455 requires

nothing less. “[T]o perform its high function in the best way ‘justice must satisfy the appearance

29 1d. (quoting Microsoft Corp. v. United States, 530 U.S. 1301, 1303 (2000) (statement of Rehnquist,
1)).
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of justice.”” In re Murchison, 349 U.S. 133, 136 (1955) (quoting Offutt v. United States, 348
U.S. 11, 14 (1954)). Confidence in the Court’s fairness would be enhanced if the Court
recognized Section 455 and applied its terms as they are written.

3. Improved disclosure rules will enhance recusal decisions.

Senator Whitehouse’s bill, S. 359, contains a number of proposals to enhance the
likelihood of uncovering factual situations that warrant recusal. The bill requires both parties
and amici to disclose any gift or other payments from the parties or their counsel to any justice in
the preceding two years, or any lobbying contact in support of the justice’s confirmation.?® The
bill also requires disclosure of those who have contributed to an amicus organization more than
3% of their revenues or $100,000 in the previous calendar year.?! All of this will enable
Justices more readily to identify cases or amici that may pose a conflict for them. That is a
positive step, which the City Bar endorses.

A similar step would be for the Supreme Court to install computer software to help in
identifying conflicts. Software used in courts around the country contains information about the
financial interests of the sitting judges and can compare that readily with the parties in new
cases. The Court noted the availability of this software in the Commentary to its Code of
Conduct and said it would assess its need for such resources.?? This simple step in avoiding

conflicts is long overdue.

2605, 359, 118th Cong. § 6 (2023).
261 1d. § 7(a).

62 3COTUS CobE, Commentary at 14.
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4. Amicus briefs that would cause a recusal if submitted by a party
should be rejected by the Court.

Given the large number of amicus briefs the Court receives each year and permits to be
filed without leave of Court, the Supreme Court Code provides that “amici and their counsel will
not be a basis for an individual Justice to recuse.” It states that “[t]he courts of appeals follow a
similar approach to ameliorating any risk that an amicus filing could precipitate a recusal.”?®3
But in fact the courts of appeals’ approach is not similar. The Federal Rules of Appellate
Procedure provide that “a court of appeals may . . . strike an amicus brief that would result in a
judge’s disqualification.”?%* That is, in the court of appeals, an amicus brief that would cause
disqualification is stricken; in the Supreme Court nothing happens when such a brief is filed and
the brief is read by a conflicted Justice.

We do not suggest that the Justices laboriously review every amicus brief for potential
conflicts. But if a Justice becomes aware that a party submitting an amicus brief presents a
conflict that would require recusal, the Justice should not read the brief and should have a duty to
order the brief stricken from the record. That is, the Court should follow the practice of the
courts of appeals.

5. Justices should divest publicly traded stocks.

Lower court judges are admonished to avoid unnecessary conflicts. To that end, the
Judicial Code instructs lower court judges to “divest investments and other financial interests

that might require frequent disqualification” as soon as this can be done “without serious

26319, at 11.

%64 Fed. R. App. P. 29(a)(2).
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financial detriment.”2%® The Supreme Court Code contains no comparable provision and at least
three Justices have been reported to own stock. Stock ownership is reported to be the second
most frequent cause of recusals. One study found at least one recusal in 10 percent of certiorari
petitions involving a Forbes 100 company.2®

There is simply no reason for there ever to be conflict with a Justice caused by stock
ownership. A Justice can divest without financial hardship whenever a conflict arises, because
all judges (along with their spouses and dependent children) are legally enabled to divest
themselves of any stock that is causing a conflict without incurring capital gains tax.?%” Justices
can invest instead in mutual funds, which are exempt from the conflict rules.?®® Particularly
given the Court’s professed concerns with the importance of all nine justices sitting together, it is
inconceivable to us that the Court continues to permit stock ownership denied to other judges.

Congress should prohibit Justices, their spouses, and any dependent children from
acquiring individual shares in publicly traded companies and require divestment of existing
shares if a conflict arises. The pending bill from Senator Whitehouse, S. 359, also wisely
imposes upon Justice a “duty to know” the financial interests of his or her spouse and minor

children, so as to be fully informed in applying the financial recusal rules.?%

26% 2 GUIDE TO JUDICIARY POLICY pt. A, ch. 2, Canon 4(D)(4).
266 PRESIDENTIAL COMMISSION REPORT at 224,

%726 U.S.C. § 1043.

268 28 U.S.C. § 455(d)(4)(i).

269 5. 359, 118th Cong. § 4(b) (2023).
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6. Justices should ordinarily explain recusal decisions.

There is currently no standard practice for a Justice to explain why he or she is or is not
recusing and recusal rates vary wildly among the Justices. One study of five recent Court terms,
2018-2022, found that Justices Kagan and Alito recused more than 130 times each; Justices
Barrett, Kavanaugh and Gorsuch had roughly 100 recusals apiece; and Chief Justice Roberts and
Justices Breyer and Sotomayor had 60 or less. Justice Thomas did not recuse himself in a single
merits case or certiorari decision in the 2019, 2020, 2021, and 2022 terms,?”® and recused
himself only 54 times in the 20 years between 1993 and 2022, less than three times a year.?"

Nearly all of these recusals were unexplained, but there is often no reason to maintain this
black box. Public explanations of recusals would improve public confidence in the Court and
build a set of recusal caselaw, creating norms for the judiciary and precedents that can be cited
and relied upon. We can understand why a Justice may not wish to explain a recusal based on
private personal matters. But Justices Kagan, Sotomayor, and Jackson have hit upon an elegant
solution. When they recuse, they have taken to simply citing the applicable subsection of
Section 455 (and the corresponding section in the Supreme Court Code).?’? In that way, a
citation to Section 455(b)(3) signals that the Justice previously worked on the case while in

government, a citation to Section 455(b)(5)(i) explains that the Justice is a party to the

219 John Crawley & Kimberly Strawbridge Robinson, Alito, Kagan Top Justices in Supreme Court
Recusal ‘Black Box’, BLOOMBERG LAW (Feb. 13, 2023), https://news.bloomberglaw.com/us-law-
week/alito-kagan-top-justices-in-supreme-court-recusal-black-box-1.

211 paul Blumenthal, Clarence Thomas Has Recused Himself From Cases Involving His Son — But Not
His Wife, HUFFPOST (Mar. 29, 2022), https://www.huffpost.com/entry/clarence-thomas-recuse-jan-
6_n_6243372ee4b03516d4288d1a.

22 7ach Schonfeld, Why Alito, Kagan recusal decisions at Supreme Court raised eyebrows, THE HILL,
(June 1, 2023), https://thehill.com/regulation/court-battles/4029010-why-supreme-court-recusals-are-
attracting-newfound-attention/.
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proceeding, etc.?”® If the recusal is for purely personal reasons that do not fall neatly into one of
Section 455(b) subsections, a citation to Section 455(a) should suffice. We endorse that
approach and recommend it where it is appropriate in a particular case.?’

Where a motion to recuse is made and denied, an opinion explaining the reasons should
be issued. But most decisions not to recuse are made by the Justice in private without a motion
to recuse and so present no obvious need to explain anything. But the absence of a motion is no
excuse for a Justice not to consider a possible recusal; the law places the burden of deciding
whether to recuse on the Justice and that burden can, and should, be decided sua sponte whether
a motion is made or not. Where there has been no motion, but the Justice anticipates that a
decision to participate in a case would be controversial, the better course is to issue a statement
or an opinion explaining why. That is what Justice Rehnquist did in Microsoft Corp. v. United
States, 530 U.S. 1301 (2000), a case in which his son was counsel for a party in a related case.
Justice Stevens’s newly released private papers contain Justice Rehnquist’s explanation to his

colleagues for his actions.?”® Because the case would attract so much public attention, Justice

213 See, e.g., Thomas v. United States, 144 S. Ct. 1382 (2024) (noting recusal by Justice Kagan, citing 28
U.S.C. § 455(b)(3) and Supreme Court Code canon regarding “prior government employment”); Fields v.
Trump, 144 S. Ct. 1023 (2024) (noting recusal by Justice Jackson, citing 28 U.S.C. § 455 and Supreme
Court Code canon regarding “prior judicial service”); Brunson v. Sotomayor, --- S. Ct. ----, 2024 WL
3488785 (July 22, 2024) (noting recusal by Justices Sotomayor, Kagan, and Jackson, citing 28 U.S.C.

8 455(b)(5)(i) and Supreme Court Code canon regarding a “party to the proceeding”).

214 We recognize that, as set forth above, the 2012 City Bar Report recommended that Congress require a
statement of reasons for every decision to recuse. New York City Bar Association, Supreme Court
Ethics: The Need for Greater Transparency in a Justice’s Decision to Hear a Case 39 (Sept. 28, 2012),
https://www?2.nycbar.org/pdf/report/uploads/20072211-SupremeCourtEthics--
TheNeedforGreaterTransparencyinaRecusal.pdf. We believe that the practice now followed by Justices
Kagan, Sotomayor, and Jackson of citing to a specific subsection of 28 U.S.C. § 455 sufficiently meets
that need.

%> Tobi Raji, Theodoric Meyer, & Leigh Ann Caldwell, Documents reveal justices’ long-running
tensions over ethics, WASH. POST (June 26, 2023),
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Rehnquist wrote that “I think full disclosure in advance may avoid some of the inevitable
criticism.”2’® His decision to issue the opinion drew praise from Justices O’Connor and
Ginsburg.?”” Similarly, we commend Justice Alito for making public his reasoning for not
recusing in the inverted-flag controversy.

IV. ENFORCEMENT

A recurrent criticism of Supreme Court’s Code of Conduct is that it contains no
enforcement mechanism. Each of the nine sitting justices signed the Code, agreeing to
“governing” ethical principles for the first time in the Court’s history. The promulgation of this
Code should have represented a landmark public commitment to ethical principles, the first of its
kind in the Court’s nearly 250-year history. Unfortunately, the Code does not specify who, if
anyone, could determine whether the rules had been violated and it lacks any enforcement
process. Herein lies the problem. As Senator Sheldon Whitehouse notes, “a code of ethics is not

binding unless there is a mechanism to investigate possible violations and enforce the rules.” 2’8

https://www.washingtonpost.com/politics/2023/06/26/documents-reveal-justices-long-running-tensions-
over-ethics/.

276 Id

21T Letter from Justice Sandra Day O’Connor to Chief Justice William H. Rehnquist (Sept. 20, 2000),
https://www.washingtonpost.com/documents/2cf4b9fa-082f-4061-a57e-
02909bb0c47a.pdf?itid=1k_inline_manual_36; Letter from Ruth Bader Ginsburg to Chief Justice William
H. Rehnquist (Sept. 21, 2000), https://www.washingtonpost.com/documents/2cf4b9fa-082f-4061-a57e-
02909bb0c47a.pdf?itid=1k_inline_manual_36.

28 Joshua Kaplan et al., The Supreme Court has Adopted a Conduct Code, but Who Will Enforce It?,
PROPUBLICA (Nov. 13, 2023), https://www.propublica.org/article/supreme-court-adopts-ethics-code-
scotus-thomas-alito-crow.
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In the year since the Court adopted the Code, it has faced significant criticism in the legal
community for failing to include any mechanism to enforce the Code or sanction misconduct.?”
Justice Kagan has agreed with this criticism, observing in July 2024 that “rules usually have
enforcement mechanisms attached to them. And this one, this set of rules does not.”?% Justice
Jackson similarly opined that, so far as she could see, there was nothing about the Supreme Court
that should exempt it from “the binding ethics rules that exist in the lower courts.”?®! In the view
of the City Bar, Congress should act to correct these shortcomings.

This is not the first time the City Bar has urged Congress to ratify legislation that would
hold Supreme Court Justices accountable for ethical lapses given the failure of the Court to adopt
binding and enforceable ethics rules on its own.?? We recognize that in implementing an
investigatory and enforcement mechanism, Congress must not seek to “exercise the judicial

power.”?8% But a wide variety of enforcement mechanisms have recently been proposed that

219 See, e.g., Judicial Ethics, 137 HARV. L. REV. 1677, 1690 (2024); Russell Wheeler, The Supreme
Court’s Code of Conduct: Enforcement Confusion, Extrajudicial Activism, BROOKINGS INST. (Nov. 29,
2023), https://www.brookings.edu/articles/the-supreme-courts-code-of-conduct-enforcement-confusion-
extrajudicial-activism/.

280 Devan Cole, Justice Elena Kagan says Supreme Court’s code of conduct needs an enforcement plan.
Takeaways from her wide-ranging comments, CNN PoLITICs (July 25, 2024),
https://www.cnn.com/2024/07/25/politics/kagan-supreme-court-ethics-sacramento-conference/index.html.

281 Brown et al., supra note 4.

282 New York City Bar Association, Statement on Supreme Court Ethics Legislation (June 26, 2024),
https://www.nycbar.org/press-releases/statement-on-supreme-court-ethics-
legislation/?back=1&ref=media; New York City Bar Association, Restoring Public Faith in the Supreme
Court Urgently Requires a Code of Ethics (Aug. 21, 2023), https://www.nycbar.org/press-
releases/restoring-public-faith-in-the-supreme-court-urgently-requires-a-code-of-ethics/?back=1.

283 Ahearn, supra note 101, at 571.
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would appropriately set enforceable ethics standards without impinging upon the independent
decision-making of the Supreme Court.

We have considered with care a range of these potential enforcement mechanisms and
support adoption of the most desirable features of the most prominent proposals. Senator
Whitehouse—and most recently Justice Kagan?®* —have proposed using a Judicial Investigation
Panel, a panel of lower court federal judges to investigate potential violations of the Supreme
Court Code, as the Judicial Conference does now under the Code of Conduct for the rest of the
federal judiciary. Senator Whitehouse adds special rules relating to recusals. Senator
Blumenthal has reintroduced a long-standing bipartisan proposal for an Office of an Inspector
General operating within the Supreme Court.

We believe a combination of these ideas will provide the most appropriate solution. As
described more fully below, we propose that a Judicial Investigation Panel of federal judges be
created to receive and screen complaints involving Justices. The Panel would receive complaints
of all kinds—from a claimed need for recusal, to receipt or nondisclosure of gifts, to other forms
of alleged misbehavior. If the Panel determines that a complaint had colorable merit, it would
refer the complaint to the 1G for investigation. In connection with an investigation, the 1G would
have authority to interview Justices and other witnesses, subpoena evidence, and prepare a
report, but this authority to investigate would extend only to claims referred from the Panel. The
IG’s report of an investigation would be delivered to the Judicial Investigation Panel, with a copy
to the Court. The Judicial Investigation Panel would take such action on the report as it deemed
fit and issue an opinion addressing the complaint against a Justice. The opinion would not

become final, however, for 30 days during which time the disinterested members of the Supreme

284 Cole, supra note 280.
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Court could modify or reject it. If the Court took no action after 30 days, the opinion of the
Judicial Investigation Panel would become final and be binding on the Justice subject to the
inquiry.

Variations on this system can easily be imagined, but after reflection we think this is the
best course to provide a workable system that does not unduly disrupt the work of the Court but
that also provides an outcome that bears the sanction of the Court.

A. Other Enforcement Systems

None of the ideas put forward for an enforcement mechanism is novel. We begin by
reviewing practices in the state court systems and experience with inspectors general elsewhere
in the federal government.

1. State court enforcement systems.

When the Supreme Court adopted the ethics Code in November 2023, it became the last
court in the country to adopt such a code. All fifty states have long since adopted ethical codes
and created some form of judicial conduct organization charged with investigating and
prosecuting complaints about their violation, including by high court judges and justices.?® The
majority of states have established a judicial conduct commission by constitutional amendment,
but a significant minority have been established by statute or by court rule.?®¢ Most commissions
have varied membership, predominantly consisting of state court judges but, in some states, also
including attorneys or members of the public.?®” For example, in New York, the Commission on

Judicial Conduct is the independent State agency that reviews complaints of ethical misconduct

28 Cynthia Gray, Judicial Conduct Commissions, 28 JUSTICE SYSTEM J. 405, 405-06 (2007).
286 1d. at 406.

287 Id
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and, where appropriate, renders public disciplinary determinations against the judges and justices
of the New York State Unified Court System. This can include discipline of members of the
New York Court of Appeals, the state’s highest court. The Commission was created in 1978 by
constitutional amendment and consists of eleven members—four appointed by the Governor,
three by the Chief Judge of the New York Court of Appeals, and one by each of the four leaders
of the State Legislature.

Almost every state has a number of judges on the judicial conduct commission, including
several in which the majority of commission members are judges.?® For example, the Arizona
Constitution specifies that the Judicial Conduct Commission shall include “two judges of the
court of appeals, two judges of the superior court, one justice of the peace and one municipal
court judge” in addition to two attorneys and three citizen members.?8 We think these state
models have much to recommend them and they are at the heart of Senator Whitehouse’s
proposal.

An important issue for our purpose is how the state commissions deal with alleged
misconduct by a member of the State’s highest court. Of course, there is sensitivity in having a
judge’s conduct reviewed by his or her colleagues, as Justice Kagan noted in endorsing a review
panel of appellate court judges.?®® The approaches among the states vary. In some states, the

commission’s decision that a judge committed misconduct and should be sanctioned is a

28 1d. (citing the judicial ethics commissions in Arizona, Michigan, Mississippi, Tennessee, and West
Virginia).

289 Id

20 Cole, supra note 280.
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recommendation that becomes effective only if adopted by the state high court.?®! In other states,
the commission’s decision that a judge committed misconduct and should be sanctioned is final
unless the judge asks the court to review the decision.?®? In some other states, sensitivity to the
issue has led to the creation of a “substitute” supreme court, typically composed of appellate
court judges, to review a finding of misconduct by a supreme court justice.?%

Senator Whitehouse’s bill (S. 359), which the City Bar has supported,?® would create a
Judicial Investigation Panel of five federal judges. We endorse a role for a Judicial Panel of
federal judges in reviewing and screening complaints about Justices of the Supreme Court, and
in issuing decisions about their conduct, but always with the right of the disinterested members
of the Supreme Court itself to have the final word on discipline for a Justice of the Supreme
Court. As set forth below, we do not view such a panel as inconsistent with the creation of an IG;
the question is which responsibilities most properly lie with each.

2. Executive branch Inspectors General.

The Inspector General Act of 1978 specifically created 1G positions in dozens of federal
governmental agencies and defined the standard by which the Offices of Inspectors General

(OIGs) operate.?® The Act charges 1Gs with five main duties: (1) conduct audits and

1 Gray, supra note 285, at 416.
292 Id
2% 1d. at 417.

2% New York City Bar Association, Restoring Public Faith in the Supreme Court Urgently Requires a
Code of Ethics (Aug. 21, 2023), https://www.nycbar.org/press-releases/restoring-public-faith-in-the-
supreme-court-urgently-requires-a-code-of-ethics/?back=1.

2% Diane M. Hartmus, Inspection and Oversight in the Federal Courts: Creating an Office of Inspector
General, 35 CAL. W. L. REV. 243, 244 (1999); 5 U.S.C. ch. 4, et seq.

111


https://www.nycbar.org/press-releases/restoring-public-faith-in-the-supreme-court-urgently-requires-a-code-of-ethics/?back=1
https://www.nycbar.org/press-releases/restoring-public-faith-in-the-supreme-court-urgently-requires-a-code-of-ethics/?back=1

investigations; (2) review legislation relating to their agency; (3) recommend policies to promote
economy and efficiency; (4) prevent and detect fraud and abuse; and (5) provide reports to
Congress and the agency head about problems in the agency, and recommend corrective
action.?%

OIGs created pursuant to the 1978 Act have successfully investigated ethics violations in
executive branch agencies, adding credibility to those agencies and lending credence to the
effectiveness of an OIG as an oversight body. The success of the OIG for the Department of
Justice may be particularly relevant, since DOJ expressed concern when the OIG was created
that there was no need for an OIG in “an agency of lawyers” and that the 1G “would compromise
its independence.”?®” This did not prove true, as former DOJ IG Glenn Fine explained in
recommending an OIG for the federal judiciary.?%

The DOJ IG position is “unencumbered by separation-of-powers considerations that limit
branches of government, and has the expertise, tools, time, and resources to conduct thorough
investigations and render reports that are detailed and credible.”?*® Since the office is part of the

DOJ structure, it can “investigate without making the kinds of intrusions into DOJ’s inner

2% Hartmus, supra note 295, at 248; See 5 U.S.C. app. 3 § 4(a)(1) (1994).

27 Glenn Fine, The Federal Judiciary Should Stop Resisting: It needs an Inspector General, WASH. POST
(Jan. 11, 2022), https://www.washingtonpost.com/opinions/2022/01/11/federal-judiciary-needs-its-own-
inspector-general/.

298 Id

29 Bruce Green & Rebecca Roiphe, Who Should Police Politicization of the DOJ?, 35 NOTRE DAME J. L.
ETHICS & PUB. POL’Y 671, 690 (2021).
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workings that pose constitutional problems.”3% Its legitimacy is enhanced by the enabling

legislation, which
structures the offices to ensure that IGs do not have direct political allegiance.
They remain sufficiently insulated from agency heads and political actors to
minimize chances that their own political inclinations will affect their work . . . .
There is no real threat that a DOJ IG investigation will interfere with DOJ’s
ability, or that of the President, to do legitimate work. The I1G has primarily an
information gathering role, and there is little chance that the IG who works within

DOJ would intentionally interfere with a valid ongoing criminal investigation or
prosecution. 30

Recent history suggests bipartisan support for a legislatively created OIG for the courts.
In nearly every Congress from 2006 through the present, various groups of bipartisan legislators
have introduced bills creating an OIG for the federal judiciary, including the Supreme Court.3%?
Senator Chuck Grassley repeatedly introduced legislation that would have created an OIG inside
the federal judiciary “to investigate alleged misconduct in the judicial branch, including the
Supreme Court; to conduct and supervise audits and investigations; and to prevent and detect
waste, fraud, and abuse.”3%® All of the Senate bills have given the inspector general significant

investigatory power, including subpoena power and the power of contempt.3%4

300 Id

301 Id

%2 Hon. Anthony J. Scirica, Judicial Governance and Judicial Independence, 90 N.Y.U. L. REV. 779, 790
(2015). The bills, in chronological order, are S. 2678, 109th Cong. (2006); S. 461, 110th Cong. (2007);
S.220, 111th Cong. (2009); S. 348, 112th Cong. (2011); and S. 575, 113th Cong. (2013). The House bills
are H.R. 5219, 109th Cong. (2006); H.R. 785, 110th Cong. (2007); H.R. 486, 111th Cong. (2009); H.R.
727, 112th Cong. (2011); and H.R. 1203, 113th Cong. (2013); S. 1418, 114th Cong. (2015); and S. 2195,
115th Cong. (2017). The bills did not advance out of committee.

%3 Congressional Research Service, Summary of S. 2195, 115th Cong. (2017),
https://www.congress.gov/bill/115th-congress/senate-bill/2195.

%04 Scirica, supra note 302, at 790.
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Senator Grassley’s bill would have created an OIG for all the federal courts. We offer no
criticism here of the Judicial Conference’s enforcement of the ethics rules for the lower court
federal judges, and focus instead on the Supreme Court alone. With respect to the Supreme
Court, we agree with Senator Grassley’s 2017 remarks that establishing an OIG would assist the
Court in complying with its ethical obligations because “the current practice of self-regulation of
judges with respect to ethics and the judicial code of conduct has time and time again proven
inadequate.”3% Most saliently, Senator Grassley’s proposal for the creation of an independent
watchdog would, as he put it, “keep [the Court] beyond reproach, [and] it will strengthen our
judicial branch.”3% Grassley’s bill expressly provided that the 1G would “conduct investigations
of alleged misconduct in the United States Supreme Court that may require oversight.”%’
Moreover, it would require the 1G to provide the Chief Justice and Congress with an annual
report on its activities, as well as refer matters that may constitute a criminal violation to the
Department of Justice.3®® We endorse these same principles today, all of which appear in
Senator Blumenthal’s bill. We turn now to our proposal for enforcement of a Supreme Court
ethics code.

B. The City Bar Proposal: Ethical Violations
1. Screening complaints by the Judicial Panel.

We recommend the creation of a five-member Judicial Panel randomly selected from the

chief judges of the circuits. Unlike in Senator Whitehouse’s proposal, in the City Bar plan the

%5 161 Cong. Rec. $S3240 (2015) (statement of Sen. Grassley).
3% 1d. (statement of Sen. Grassley).

307 Id

308 Id
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Judicial Panel would not conduct investigations. It would screen complaints about individual
Justices but not investigate them. After screening whether the complaint is colorable and worth
investigating, the Panel would refer the complaint to the IG for investigation. We believe this
approach has twin benefits. It allows a panel of experienced jurists in the first instance to
determine which complaints should be investigated. This can assure the public (and the Court)
that only matters of serious import will be the subject of investigation and the IG will not go off
on frolics and detours. To accomplish that goal, we would restrict the investigative authority of
the IG to only those allegations the Panel deems worthy of further investigation. At the same
time, the IG would be required to investigate matters referred by the Panel to assure the public
that there will be an actual investigation of significant matters, and the IG will not be persuaded
by proximity to the Justices to soft-pedal its work.

Both in our conception and in S. 359, the Judicial Panel would have broad authority to
receive complaints from the public, members of Congress, and litigants—and even from
members of the Court and the 1G. We think it is desirable for purposes of public confidence in
the enforcement system for complaints to be reviewed in the first instance by independent judges
outside of the Supreme Court. The Panel would be able to hire staff to review the complaints
that come in, and to separate worthy and non-duplicative complaints from the others. In that
way, the public knows that its complaints will be considered by judges with lifetime tenure
independent of the Supreme Court. The Panel would, of course, be free to create guidelines for
which complaints warranted inquiry by the OIG. The Panel would also report annually to the
Court and Congress on its work and make such recommendations as it sees fit for revisions to the

ethics code or the enforcement process.
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It is fair to be concerned that in today’s political climate, the Judicial Panel may be
inundated with partisan complaints.®® We think that is the price to pay for having a credible
enforcement mechanism. The most credible complaints may come directly from Congress and
litigants before the Court, but a public tip line or website could provide valuable information
from lawyers, public interest groups, and the general citizenry.'° The Judicial Panel would have
to develop a screening process, but there is ample precedent for that. Right now, the Judicial
Conference and its state counterparts, and bar grievance committees throughout the country,
review a wide variety of citizen complaints about lawyers and judges. We do not believe this
would be any different and the public should have reason to trust a complaint review process
under the control of an independent panel of federal judges.

2. Investigating complaints by the OIG.

An OIG for the Supreme Court is the centerpiece of Senator Blumenthal’s proposal. We
largely follow the proposal of Senator Blumenthal’s bill except that the initial screening of
complaints and referral for investigation would come from the outside Judicial Panel. As in
Senator Blumenthal’s proposal, the 1G would have no power to discipline any Justice. In fact,
short of an enforcement action by the Attorney General or an impeachment proceeding in the
Congress, our proposal reserves the power of decisional and corrective authority in the first
instance to the Judicial Panel, with the right of review by the disinterested members of the full

Court. But the IG would have the power to gather the facts necessary to make well-reasoned

%99 Glenn Fine, Yet Another Ethics Allegation — When Will the Supreme Court Act?, BROOKINGS INST.
(Oct. 2, 2023), https://www.brookings.edu/articles/yet-another-ethics-allegation-when-will-the-supreme-
court-act/.

%19 Richard W. Painter, Firing the Inspectors General, DEMOCRACY J. (Oct. 2020),
https://democracyjournal.org/magazine/specialissue/firing-the-inspectors-general/.
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reports about whether, for example, there are facts suggesting that gift and disclosure rules may
have been violated. The IG’s reports would contain the factual conclusions of the investigation,
leaving (as discussed below) any disciplinary actions to the Judicial Panel, the Court, the
Attorney General, and Congress.

3. Appointment authority, removal authority, and term limits.

In both Senator Blumenthal’s bill and in our proposal, the Chief Justice, in his capacity as
head of the judiciary and chair of the Judicial Conference, would appoint the Supreme Court IG.
We recommend that the Chief Justice consult with congressional leaders concerning this
appointment, but ultimate appointment and dismissal authority should rest with the Chief Justice.
We suggest that the IG appointment be for a reasonable term of years; Senator Blumenthal
proposes four and this seems appropriate. The IG’s term limit provides a measure of job security
sufficient to assure independent decision-making, while at the same time avoiding a perceived
lack of accountability that may accompany open-ended tenure. To enhance that independence,
as with executive agency IGs, Congress should provide that neither any Justice nor any
administrative officer at the Court “shall prevent or prohibit the Inspector General from
initiating, carrying out, or completing any audit or investigation, or from issuing any subpoena
during the course of any audit or investigation.”3!

Inspectors general in the Executive Branch are removable by the President for any
reason, but the President must give Congress 30 days’ advance notice.®'? Similarly here,

removal of the Supreme Court IG should be available to the Chief Justice for any reason, but if

31 Richard W. Painter, SCOTUS House: Can a Supreme Court Ethics Lawyer and Inspector General
Help Get this Fraternity Under Control, GEO. J. LEGAL ETHICS 57 (2023),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4518697 (citing 5a U.S.C. § 3).

31214, at 61.
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the Chief decides to remove the IG, we would require the Chief to set forth his or her reasons in
a public letter to Congress 30 days in advance.

Most importantly, we see no constitutional objection to Congress creating and funding
the OIG at the Court, just as it has created and funded the Court’s Offices of the Marshal,
Librarian, Clerk and Reporter.3® That has been the consensus underlying the bipartisan
legislative push to establish such an office.

a. Investigatory authority and reports to Judicial Panel.

Once the Judicial Panel has determined that a complaint warrants review, it forwards the
complaint to the Supreme Court OIG for investigation. The OIG would have the right to
interview the Justices, take sworn testimony of witnesses, and issue investigative subpoenas for
documents and testimony. We think such a fact-finding function is critically missing from the
Court’s current processes.

Here's a good example from current events. A fact-finding function would have been
useful during the recent controversy over the upside-down flag flying outside of Justice Alito’s
house. 34 In response to a demand from lawmakers that he recuse himself from Trump-related
cases, the Justice issued a statement describing the facts as he recalled them>*> Subsequent

media reporting suggested, however, that Justice Alito may have made a material error in his

%13 Nate Raymond, US Marshals Service seeks $38 Million for New Judge Security Programs, REUTERS
(Mar. 12, 2024), https://www.reuters.com/world/us/us-marshals-service-seeks-38-million-new-judge-
security-programs-2024-03-12/.

%14 Josh Gerstein, Alito rebuffs critics over flag controversy, says he won’t recuse from Jan. 6 cases,
PoLiTico (May 29, 2024), https://www.politico.com/news/2024/05/29/alito-flags-trump-january-6-
00160446.

%1% John Fritze, Justice Samuel Alito Blames Upside-Down American Flag on his Wife and a Flap with
Neighbors, CNN (May 17, 2024), https://www.cnn.com/2024/05/17/politics/justice-samuel-alito-flag-
home/index.html.
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timeline of events and the error might have affected the recusal analysis.3!®* We are notin a
position to resolve the factual dispute, but we note it here only to observe that if there had been
an IG in place at the time, this is the kind of factual issue the IG could have investigated. The
IG’s fact-finding could have enhanced the ultimate decision-making on the recusal issue, and the
public confidence in the result.

If the OIG finds that a potential ethical or reporting violation has occurred or there is a
potential need for a recusal, it should issue to the Judicial Panel a report describing its
investigation and its conclusions. The report should not recommend action and copies should be
provided to the Attorney General and the Congress. Both of those entities have enforcement
power over the Court, the Attorney General through civil or criminal actions under existing laws
and the Congress through its impeachment power. The Judicial Panel will have the power to
take action based on the report.

b. Public reporting requirements.

As discussed, one key function of the disciplinary system we propose is a robust
reporting requirement. The default rule should be that all IG investigative reports be made
public, but only after consideration by the Judicial Panel. 37 Public reporting helps identify areas
in which the Code may be vague or ineffectual, permitting subsequent clarification or reform.
Reporting serves as a deterrent to ethical violations, encouraging Justices to do a better job of

complying with the Code in order to avoid the embarrassment of a finding of a violation.

%16 Ellie Quinlan Houghtaling, Are You Serious?! Samuel Alito Flew Yet Another January 6 Flag, THE
NEW REPUBLIC (May 22, 2024), https://newrepublic.com/post/181855/samuel-alito-another-jan-6-flag-

new-jersey.

317 Steve Vladeck, Bonus 49: An Article 111 Inspector General, ONE FIRST (Oct. 19, 2023),
https://www.stevevladeck.com/p/bonus-49-an-article-iii-inspector.
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Finally, reporting empowers the Court, the Attorney General and the Congress to exercise their
respective disciplinary authorities based upon credible investigatory evidence.

Public reporting is the rule for IG reports in executive branch agencies. The only
difference at the Supreme Court is that, as set forth below, the IG report goes in the first instance
to the Judicial Panel for possible action. In order to allow the Panel to conduct its work without
unnecessary publicity, we believe the 1G’s report to the Panel should be kept confidential in the
first instance and made public only when the Panel releases its decision, which should also be
public. There may, of course, be reasons for particular redactions or even keeping an entire
report private and, of course, the OIG should keep confidential internal Court deliberations. But
there should be a strong presumption in favor of public disclosure. Both annual reports and
investigative reports in which the 1G found evidence of a breach of the Code should generally be
made available to the public, along with the referral letter from the Judicial Investigation Panel.
Even where there are no findings of a violation, the annual report should give some sense of the
circumstances. 38

Reporting requirements are a powerful engine to enforce ethical violations. In fact, it is
apparent that the Court adopted the Code in part due to reporting of potential ethics violations by
various media outlets, and the resulting public uproar.®*® Public reporting is essential for the
Congress and the public to have an authoritative understanding about the Justices’ compliance

with ethics standards.

318 Id

%19 See, e.g., Kirsten Berg & Brett Murphy, The Judiciary Has Policed Itself for Decades. It Doesn’t
Work, PROPUBLICA (Dec. 13, 2023), https://www.propublica.org/article/judicial-conference-scotus-
federal-judges-ethics-rules.
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4. Adjudication and discipline.

The next question is who makes disciplinary decisions based on the IG’s work. Under
Senator Whitehouse’s approach, the Panel would make recommendations after its investigation
and they would go to the Supreme Court itself for final action. In endorsing the need for some
enforcement mechanism, Justice Kagan took a different view; she did not think the Court should
be charged with disciplining itself:

I can’t think of other people [than lower court judges] who should enforce a code

of conduct ... against judges. And | think it would be quite bad . . . for us to do it

to each other. . .. In other words, for the same judges who are sitting around the

table trying to decide cases, to be to be the people who are saying, “Oh, no, you
broke that rule or you didn’t break that rule.” 32°

This issue is perhaps the most difficult in crafting an enforcement mechanism for the
Supreme Court. After reviewing the state court systems—and in light of Justice Kagan’s
concerns—we think it is desirable for some body other than the Supreme Court to make the
disciplinary decision, at least in the first instance. We would look to the Judicial Panel as the
principal avenue for potential discipline. Thus, we propose that, after the IG investigation, the
matter would be returned to the Judicial Panel, and not the Supreme Court, for a decision
whether discipline is warranted. Nonetheless, we think it is important that the disinterested
members of the Supreme Court have the right to have the final word. Thus, the Panel’s decision
would become final only after the passage of thirty days, during which time the Supreme Court
would have the right to reverse or modify it. There would be no need for the Court to affirm the
Panel’s decision.

This kind of system, with lower court judges opining on the conduct of Supreme Court

Justices, is similar to the system used by the Judicial Conference in which district court judges

320 Cole, supra note 280.
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may participate in discipline of appellate judges and the practice of many state disciplinary
systems in which lower court judges have the power to discipline high court judges. To obviate
any concerns about whether the system is consistent with the Supreme Court’s superior position
in our constitutional framework, we would give the disinterested members of the Court the
opportunity to have the final word. In this way, the system is like the one used to create the
Federal Rules, where the Court creates the rules and they become final only if not set aside by
Congress.

Upon a finding that a Justice violated the Code, the Judicial Panel would have available
most, but not all, of the remedies available to the Judicial Conference to discipline a judge found
to have violated the Judicial Code of Conduct. These include publicly or privately admonishing
a Justice for not conforming with his or her ethical obligations or a public censure. We do not
propose that discipline include temporarily prohibiting the Justice from serving on the bench,
even though that remedy is available for lower court judges found to be in violation of the rules.

Potential referrals to the Attorney General for civil or criminal prosecution, or to
Congress for impeachment, are also available. The Ethics in Government Act of 1978 (“EGA”)
provides that judicial officers who willfully fail to report information they are required to
disclose are subject to referral to the Attorney General and may face civil penalties.®?! In
addition to civil penalties, the individual may face incarceration for up to one year for

“knowingly and willfully falsify[ing] [any such] information.”®?2  As noted above, the EGA

215 .S.C. § 13106(a)~(b).

322 |4, § 13106(a)(2).
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expressly applies to the “Chief Justice of the United States” and “the Associate Justices of the
Supreme Court.”32

We recognize the sovereignty and independence of the Supreme Court and do not see this
proposal as intruding on the Court’s judicial function. Nothing about the proposal, in our view,
“impedes specific justices from exercising their decisional independence in hearing cases.”3?*
Moreover, our proposal keeps the entire enforcement system within the judicial branch and the
entire investigation mechanism within the Supreme Court itself. And it leaves ultimate decision-
making responsibility to the Nation’s highest court. As Senator Whitehouse said recently,
“There simply is not a separation of powers concern when the judicial branch of government
runs an ethics program for the judicial branch of government that is administered within the
judicial branch of government.”3%

In making these recommendations, we anticipate that discipline of Justices will rarely
occur. The Justices are honorable and respected leaders of our profession and, as lawyers,
trained to understand and obey clear rules. We think clear ethical rules will yield ready
compliance by the members of our highest Court. But an enforcement process itself is crucial to
reinforce the credibility of the Court. In other words, the very existence of an ethics review and
enforcement mechanism is more important than how frequently it is used.

C. The City Bar Proposal: Recusal

The Judicial Panel and IG can also assist in the resolution of recusal issues, but recusal

issues are different in kind from other ethical violations because they must be resolved promptly.

328 1. § 13101(10).
324 Ahearn, supra note 101, at 569.

325 170 Cong. Rec. S4043 (2024) (remarks of Sen. Whitehouse).
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The mechanism we propose is largely the same with the Judicial Panel and the 1G playing the
same roles. But their work must be done promptly in the case of recusal. Indeed, given the time
constraints and potential volume of cases, any investigation should focus on merits cases, not
certiorari petitions. The time from grant of certiorari to oral argument is “usually at least three
months,”3?% and any investigation should optimally be brought to conclusion well in advance of
the argument date.

Our proposal addresses what we view as the most troubling aspect of current recusal
practice in the Supreme Court: the fact that each Justice decides for himself or herself whether to
recuse. As noted earlier, the Chief Justice defends this system:

[T]he individual Justices decide for themselves whether recusal is warranted

under Section 455. The Supreme Court does not sit in judgment of one of its own

Members’ decisions whether to recuse in the course of deciding a case. ... There

is no higher court to review a Justice’s decision not to recuse in a particular
327
case.

This is a long-standing rule going back to the establishment of the Supreme Court. Chief Justice
Marshall recused himself in Fairfax’s Devisee v. Hunter’s Lessee, 11 U.S. 603 (1812), without
review by another Justice. Famously, as noted above, Justice Black refused to recuse himself in
Jewell Ridge. Justice Jackson vehemently disagreed, but noted that the “lack of authoritative
standards” governing recusal made it “the responsibility of each Justice to determine for himself
the propriety of withdrawing in any particular circumstances.” 325 U.S. at 897 (Jackson, J.,
concurring). In our view, this is unacceptable. Nothing in the Constitution requires that Justices

make unreviewable decisions about whether to recuse. Instead, there should be authoritative

36 Amy Howe, The Certiorari Process: Seeking Supreme Court Review, SCOTUSBLOG (2020),
https://www.scotusblog.com/election-law-explainers/the-certiorari-process-seeking-supreme-court-
review/.

3272011 YEAR-END REPORT ON THE FEDERAL JUDICIARY at 8.
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standards governing an individual Justice’s recusal decisions subject to independent judicial
review.

The maxim nemo iudex in sua causa—no man should be the judge in his own case—"is
widely thought to capture a bedrock principle of natural justice and constitutionalism.”3? The
principle was embraced in the Code of Justinian in CE 529.%%° It has endured through the
centuries, appearing in Martin Luther’s seminal 1526 book, Whether Soldiers, Too, Can Be
Saved,®* and in Thomas Hobbes’s important 1651 work of political theory, Leviathan.®¥! In
England, the principle was affirmed by Judge Edward Coke in Bonham’s Case as an essential
part of English common law.33? The rule in Bonham’s Case has been repeatedly cited by the

Supreme Court.>® The rule was accepted as a governing principle of American law at the

328 Adrian Vermeule, Contra Nemo ludex in Sua Causa: The Limits of Impartiality, 122 YALE L.J. 384,
386 (2012).

3291d. at 386 n.1.

%30 Martin Luther, Whether Soldiers, Too, Can Be Saved 24 (1526), https://www.wolfmueller.co/wp-
content/uploads/2018/02/\WhetherSoldiersDigestCover.pdf.

%1 Thomas Hobbes, Leviathan ch. 13-15, at 14 (1651),
https://www2.econ.iastate.edu/classes/econ362/hallam/Readings/LeviathanXiiiXv.pdf.

%2 Dr, Bonham’s Case, 77 Eng. Rep. 646, 652 (C.P. 1610) (Coke, C.J.) (holding that a college of
physicians given statutory powers to punish unlicensed medical practice could not act as “judges,
ministers, and parties” simultaneously).

33 E.g., Williams v. Pennsylvania, 579 U.S 1, 9 (2016) (relying upon “[t]he due process guarantee that
‘no man can be a judge in his own case’”); Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308,
329 n.* (2007) (Scalia, J., concurring in the judgment) (citing Bonham’s Case for the “ancient maxim
‘aliquis non debet esse Judex in propria causa’—no man ought to be a judge of his own cause”); Arnett v.
Kennedy, 416 U.S. 134, 197 (1974) (White, J., concurring in part and dissenting in part) (citing Bonham’s
Case for the “first principle” that “[n]Jo man shall be a judge in his own cause™); In re Murchison, 349
U.S. 133, 136 (1955) (“[N]o man can be a judge in his own case and no man is permitted to try cases
where he has an interest in the outcome.”).
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founding: “a law that makes a man a judge in his own cause . . . is against all reason and justice.”
Calder v. Bull, 3 U.S. 386, 388 (1798) (Chase, J.).

This principle holds especially true for recusal decisions in which the standard depends
on how an objective reasonable observer might assess the appearance of bias—not how the
affected judicial officer views it. When district or circuit judges refuse to recuse, their decisions
can be reviewed on appeal.*** However honorable their intentions, the actions of a single
Supreme Court Justice are not beyond honest independent reappraisal by neutral judges. Senator
Whitehouse’s bill, S. 359, recognizes the issue and makes an interesting proposal for addressing
it, which we endorse in principle if not in every detail. As Senator Whitehouse sees it, in the first
instance a Justice can decide to recuse on his or her own. But if the Justice does not recuse when
presented with a motion (or in our proposal a set of facts from the IG that may warrant recusal),
the issue must be decided by the members of the Supreme Court. In this way, unbiased judges
will decide whether a Justice must recuse and will have to explain themselves in a written
opinion. This protects not only the judicial system as whole, but also the accused judge.
Whatever the outcome, the public will hold in greater esteem the opinions of disinterested jurists.

We think that there is much to recommend in this approach, but we are reluctant fully to
endorse it because of Justice Kagan’s concern about sitting in judgment of a colleague. Our
proposal retains the right of the Justice to decide in the first instance whether to recuse, but if the
Justice does not recuse, the issue would be referred to the Judicial Panel, which would make a
decision that would become final if the Supreme Court did nothing. Of course, the possibility

remains that the Justices would still need to get involved, but the opportunity for discord is, in

%3 See generally, e.g., Liteky v. United States, 510 U.S. 540 (1994) (reviewing a district judge’s refusal to
recuse); Meeropol v. Nizer, 429 U.S. 1337 (1977) (Marshall, J.) (reviewing an application to disqualify all
Second Circuit judges from hearing an appeal).
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our view, substantially reduced. We would hope, for example, that if presented with a well-
reasoned decision from the Panel ordering recusal, the offending Justice may well decide to
acquiesce in the judgment of his lower court colleagues rather than burdening his colleagues on
the Supreme Court with the issue.

We recognize we are proposing a significant change in the Court’s historical practice and
we do not do so lightly. But when a long-standing practice is just wrong, the Court has always
been willing to say so. See, e.g., Brown v. Board of Education, 347 U.S. 483, 495 (1954)
(holding that the “separate but equal”” doctrine of racial segregation violates the Equal Protection
Clause of the Fourteenth Amendment); Obergefell v. Hodges, 576 U.S. 644, 67576 (2015)
(recognizing the constitutional right of same-sex couples to marry). We stress that we believe
independent judicial review of an individual Justice’s refusal to recuse is an essential component
of a neutral and unbiased judiciary, and that we think it is unacceptable for a Justice to judge the
need for his or her own recusal independently without unbiased review. Indeed, we see no other
way of implementing the constitutional rule of Williams v. Pennsylvania, 579 U.S. 1 (2016), that
the presence of even one biased member invalidates the decision of the court. In Williams, the
conflicted state supreme court justice denied a motion that he recuse himself and also denied a
request to refer the motion to the entire court for decision. The U.S. Supreme Court reviewed
that decision and reversed. It explained that “[a] multimember court must not have its guarantee
of neutrality undermined, for the appearance of bias demeans the reputation and integrity not just
of one jurist, but of the larger institution of which he or she is a part.” 1d. at 14-15.

We believe that the combination of the OIG and the Judicial Panel is particularly
desirable because it will vastly increase the likelihood of recusal where that is warranted. As

matters now stand, litigants rarely make recusal motions. Institutional litigants like the United
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States who must frequently argue before the same Justices almost never do. For instance,
notwithstanding the controversy over whether Justices Thomas and Alito should have recused in
the Trump cases, there was no motion to recuse made against either. Thus, there is no
mechanism to prevent the recurrence of the Williams facts on the Supreme Court of the United
States, and each time a seemingly biased Justice participates in a decision, the validity of that
decision is suspect. Under our proposal, quite apart from a litigant’s motion, the issue of
possible recusal can be investigated by the OIG and decided by an unbiased Judicial Panel.3®
The controversy surrounding the participation of Justices Thomas and Alito in the Trump cases
would have been significantly diminished if a panel of appellate court judges had independently
approved their involvement, and public confidence in the validity of the result would have been
correspondingly increased.

The value of independent judicial review of a single Justice’s recusal decision was
highlighted most recently by reporting on Chief Justice Roberts’s response to the inverted-flag
controversy involving Justice Alito. The Chief Justice had initially assigned Justice Alito to
write the majority opinion in the case that ultimately concluded that January 6 rioters could not
properly be charged with obstruction of an official proceeding (a charge also pending against
former president Trump). Shortly after the first public report about the inverted flag flying
outside Justice Alito’s home, however, Chief Justice Roberts reassigned the opinion to himself,

an apparently unprecedented action since there had been no change in the majority.** Chief

335 No motion is necessary for the Court to decide whether a Justice should recuse. Under 28 U.S.C.

8 455, the obligation to recuse where a Justice’s impartiality might reasonably be questioned is an
obligation imposed by law on the Justice, not a party. Most recusals today are initiated by a Justice sua
sponte in compliance with law, not in response to a motion.

%% Jodi Kantor and Adam Liptak, “How Chief Justice Roberts Shaped Trump’s Supreme Court Winning
Streak,” N.Y. Times (Sept. 15, 2024), https://www.nytimes.com/2024/09/15/us/justice-roberts-trump-
supreme-court.html.
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Justice Roberts has said nothing publicly about what motivated his action, but the timing
suggests a possible concern about public acceptance of an opinion in a Trump case authored by
Justice Alito given the newly reported flag facts, i.e., that the public might think his “impartiality
might reasonably be questioned,” the standard for recusal under Section 455. But under the
Supreme Court Code and the Court’s own precedent, the only power Chief Justice Roberts had to
address the issue was to order reassignment of the opinion; he could not force Justice Alito’s
recusal or even comment on it publicly. Independent judicial review of recusal decisions would
solve that problem and enhance public confidence in the Court.

CONCLUSION

There has been an erosion of confidence in the Supreme Court and doubt has grown
about whether it complies with the ordinary rules of ethical behavior that apply to other judges.
We have outlined here our thinking about the reasons for this problem and our thoughts about
how to improve matters. We would, of course, welcome having the Court itself meaningfully
address the continuing need for Supreme Court ethics reform. Unfortunately, the voluntary and
unenforceable 2023 Code makes clear that at least some of the Justices feel free to ignore the
laws already passed by Congress to regulate their ethical obligations. That is in our view a
counterproductive course for an institution that needs both public respect and the funding that
Congress provides. It is time for Congress to act to reassert its primary law-making role and to
guarantee that the Justices of our highest Court exhibit the “good behavior” that the Constitution

requires of all of them as a condition for remaining in office.
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APPENDIX

New York City Bar Association’s Recommendations

Congress Has the Power to Enact an Ethics Code for the Supreme Court (Part I1)

Congress has the power under the Necessary and Proper Clause to create a binding and
enforceable Supreme Court ethics code to address the public’s loss of confidence in the
Court. (Parts I1.A.1, 11.LA.2)

The Supreme Court has repeatedly recognized that judicial ethics codes promote respect
for the judiciary and meet a compelling state interest. (Part 11.A.3)

Congress also has the power under the Necessary and Proper Clause to create a binding
and enforceable Supreme Court ethics code to define the “good behavior” that entitles a
Justice to stay in office and to set standards that, if violated, could lead to impeachment.
(Part 11.A.4)

The separation of powers doctrine does not limit Congress’s ability to create a Supreme
Court ethics code that does not affect its decisional independence. (Part I1.B)

Congress should strip the Supreme Court of jurisdiction to consider challenges to the
Supreme Court ethics code because all the Justices would have a conflict of interest and
any challenges should be decided by an unbiased court. (Part 11.C)

Improving the 2023 Supreme Court Code (Part I11)

Overview of the Code

The 2023 Supreme Court Code of Conduct is less demanding than the Judicial Code that
binds lower court federal judges. (Part I11.A)

The Code is not mandatory. (Part I11.A)

The Code is not enforceable. (Part I11.A)

Gifts and Social Hospitality

Justices should be, and are, required to comply with the gift and disclosure requirements
of the Ethics in Government Act. (Part I11.B.1)

Congress should enact an ethics code that provides explicit enforcement procedures for
rules regarding gifts to and disclosures by the Justices. (Part I11.B.1)
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Gifts
A Justice must report any gifts worth $480 or more (the current amount that requires
disclosure). (Part 111.B.2)

A Justice can accept a gift from a friend only if the relationship with the friend is such
that the Justice would recuse him or herself from a case involving the friend in any event.
(Part 111.B.2)

If the gift is for a special occasion, it must be commensurate with the occasion and the
relationship. (Part 111.B.2)

The Justice cannot accept gifts from the same or different sources on a basis so frequent
that a reasonable person would believe that the public office is being used for private
gain. (Part111.B.2)

There should be a financial limit of $1000 on the total amount of gifts that a friend can
give to a Justice in a single year. (Part 111.B.2)

The Court’s Office of Legal Counsel should give prior approval to any gifts of $250 or
more. (Part I11.B.2)

Social Hospitality

The social hospitality gift reporting exemption applies only to food, lodging, or
entertainment and is intended to cover such gifts of a personal, non-business
nature. (Part I11.B.3)

The reporting exemption does not include (Part 111.B.3):

o gifts other than food, lodging or entertainment, such as transportation that substitutes
for commercial transportation;

0 gifts extended for a business purpose;

o gifts extended at property or facilities owned by an entity, rather than by an individual
or an individual’s family, even if the entity is owned wholly or in part by an
individual or an individual’s family;

o gifts paid for by any individual or entity other than the individual providing the
hospitality, or for which the individual providing the hospitality receives
reimbursement or a tax deduction related to furnishing the hospitality; or

o gifts extended at a commercial property, e.g., a resort or restaurant, or at a property
that is regularly rented out to others for a business purpose.
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e Any specific “social hospitality” given to a Justice that is valued at $480 or more should
be disclosed and reported. (Part 111.B.3)

e The total annual limit of $1000 for gifts should include all social hospitality, which is a
form of gift, that a Justice can receive in a year. (Part I11.B.3)

e The Court’s Office of Legal Counsel should give prior approval to any social hospitality
whose value is $250 or more. (Part 111.B.3)

e The City Bar endorses the proposed High Court Gift Ban Act (with exceptions as noted
in this report). (Part 111.B.4)

e Justices should not affiliate with either the American Constitution Society or the
Federalist Society, or any other organization that has become so identified with one
political party that affiliation with one or the other amounts to partisan political activity.
(Part 111.B.4)

Recusals

e Justices should be, and are, required to comply with 28 U.S.C. § 455, which provides that
a Justice “shall” recuse whenever the standards of § 455 are met. (Part 111.C.1)

e The rule of necessity has no role to play in a Justice’s decision on recusal so long as a
quorum of six Justices remains available. (Part 111.C.2)

e The duty to sit has no role to play in a Justice’s decision on recusal, as it was eliminated
as a relevant factor in recusal decisions in the 1974 amendments to 28 U.S.C. § 455.
(Part 111.C.2)

e Parties and amici to cases before the Supreme Court must disclose any gift or other
payments from the parties or their counsel to any Justice in the preceding two years, or
any lobbying contact in support of the Justice’s confirmation. (Part I11.C.3)

e Individuals or entities that have contributed to an amicus organization more than 3% of
its revenues or $100,000 in the previous calendar year must be disclosed. (Part I11.C.3)

e |f a Justice becomes aware that a party submitting an amicus brief presents a conflict that
would require recusal, that Justice should not read the brief and must order the brief
stricken from the record. (Part 111.C.4)

e Justices shall not acquire individual shares in publicly traded companies and shall divest
from existing shares if that investment would require recusal. (Part I11.C.5)

e Justices have a duty to know the financial interests of their spouses and minor children.
(Part 111.C.5)
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e When a Justice recuses, that Justice should provide the public with the reason(s) for
recusal, if possible, by citation to the relevant subsection of 28 U.S.C. § 455. (Part
111.C.6)

e Where a motion to recuse is made and denied, or the question of recusal is otherwise
presented to the Court, an opinion explaining the reasons for denial should be issued.
(Part 111.C.6)

Congress Should Enact an Enforcement Mechanism for the Code (Part 1V)
The Judicial Investigation Panel

e Congress should create a Judicial Investigation Panel of five federal judges tasked with
receiving and screening complaints involving alleged misconduct by Supreme Court
Justices including, but not limited to, a claimed need for recusal and receipt or
nondisclosure of gifts. (Part IV.B.1)

e The Panel would report annually to the Court and Congress on its work and make such
recommendations as it sees fit for revisions to the ethics code or the enforcement process.
(Part 1V.B.1)

e The Panel would refer to the Office of Inspector General those complaints that it found to
be colorable and not duplicative. (Part 1V.B.3)

e The Panel would decide issues of ethical violations and recusal based on factual reports
from the OIG. (Part IV.C)

The Office of the Inspector General

e Congress should create an Office of the Inspector General for the Supreme Court that
would investigate referrals from the Panel if the Panel determines that a complaint had
colorable merit. (Part IV.B.3)

e The OIG would be required to investigate matters referred by the Panel (and no other
matters). The OIG would be vested with authority to interview Justices and other
witnesses, issue subpoenas, and prepare a report. (Part 1V.B.3)

e The Chief Justice should have the sole power to appoint (for a four-year term), and to
dismiss, the Supreme Court IG, but must provide 30 days’ notice to Congress before
removing the IG. (Part IV.B.3)

e If the OIG finds facts that could demonstrate an ethical or reporting violation, it must
issue to the Judicial Investigation Panel, the Court, the Attorney General, Congress, and
the public a report describing the referral from the Panel, its investigation, and its
conclusions, without recommendations for discipline. (Part IV.B.3)
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e The OIG must also provide the Chief Justice, Congress, and the public with an annual
report on its activities. (Part 1V.B.3)

Discipline for Ethical Violations

e Disciplinary authority for ethical violations should vest in the first instance with the
Judicial Panel, whose decisions would become final in 30 days if the Supreme Court
takes no action. (Part 1V.B.4)

e Disciplinary options should include public or private admonition or censure. Violations
can also be referred to the Attorney General for civil or criminal prosecution or to
Congress for impeachment. (Part 1VV.B.4)

Recusal

¢ In cases where a complaint is lodged that a Justice should recuse in a pending merits
case, the Panel must review and refer potentially meritorious complaints promptly, and
any investigations by the OIG should be concluded well in advance of oral argument.
(Part 1V.C)

e A Justice may decide to recuse on his or her own, but if the Justice does not recuse when
presented with facts that could support recusal from the 1G, the Justice cannot judge his
or her own case. The issue must be decided by the Judicial Panel, whose decisions
become final in 30 days if the Court takes no action. (Part I\V.C)
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