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INTRODUCTION 

Arbitration costs incurred in prosecuting and defending claims in international 

arbitration—including attorneys’ and expert fees and expenses as well as arbitrator and 

administrator fees—can be substantial, frequently totaling millions of dollars. Those arbitration 

costs are ordinarily allocated among the disputing parties in the final arbitration award. How those 

arbitration costs are allocated can be prescribed by the parties in their arbitration agreement or 

regulated by the applicable arbitration rules and/or by national law. Different jurisdictions have 

adopted different approaches to the allocation of costs in domestic court litigation—the “American 

Rule” provides that each party bears its own litigation costs in U.S. litigation, and variations of the 

“Loser Pays” principle in many civil law and other jurisdictions provides that the losing party bears 

some or all of the prevailing party’s litigation costs. But most national arbitration laws and 

international arbitration rules, absent party agreement as to the allocation of costs, leave the 

allocation of arbitration costs to the discretion of the arbitrators in individual arbitrations, some 

prescribing a presumption that Loser Pays and others not. As a result, left to arbitrator discretion 

in practice, the allocation of costs in international arbitration has frequently been described as 

unpredictable and inconsistent.1 

This Report of the New York City Bar Association’s International Commercial Disputes 

Committee (the “Committee” or “we”) examines the allocation of arbitration costs in international 

arbitration with a particular focus on the allocation of arbitration costs in international arbitrations 

seated in New York and/or in which the governing substantive law is New York law (“New York-

related international arbitrations”). The Report is informed by, among other things, an extensive 

survey conducted by the Committee on cost allocation practices in New York-related international 

arbitrations. The Report is divided into the following Parts: 

Executive Summary provides a summary of the Report’s conclusions and 

recommendations. 

Part One analyzes the different cost allocation approaches adopted in New 

York-related international arbitrations. This Part focuses in particular on the 

extent to which New York-related international arbitration tribunals have 

adopted either the American or the Loser Pays approach to cost allocation. 

Part Two examines how arbitral tribunals adopting the Loser Pays principle 

in New York-related international arbitrations have applied that principle in 

practice and in different contexts. In particular, this Part explores how 

arbitration costs are allocated where the “prevailing party” has prevailed on 

some but not all of its claims or defenses (i.e., how the “Loser” is 

determined in practice); whether and how the “reasonableness” of a party’s 

claimed attorneys’ fees and advocacy costs is assessed in awarding costs; 

the extent to which the parties’ (and their counsel’s) conduct in the 

arbitration is taken into consideration in the allocation of arbitration costs; 

whether attorneys’ fees (and other advocacy costs) are allocated differently 

 
1 See, e.g., Micha Bühler, Awarding Costs in International Commercial Arbitration: An Overview, 22(2) ASA BULL. 

249 (2004).  
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than arbitrator and administrator fees; and the extent to which specific kinds 

of arbitration costs—such as in-house counsel costs, 

success/contingency/third-party funding fees, and costs incurred in national 

court litigation ancillary to an arbitration—have been deemed to be 

“unrecoverable” or, instead, have been included in the allocation of 

arbitration costs. 

Part Three explores the procedures that parties and/or arbitrators have used 

in practice to allocate arbitration costs in New York-related international 

arbitrations. In particular, this Part addresses when, during the course of an 

arbitration, parties and arbitrators address the issue of cost allocation; 

whether party costs submissions are made to tribunals before or after 

decision on the merits; the form of, and level of detail on costs required in, 

party costs submissions; and the timing of costs awards in connection with 

decisions on jurisdiction, interim relief, bifurcation and other interim 

decisions. 

Annex A summarizes the costs decisions included in the survey of cost 

allocation awards in New York-related arbitrations conducted by the 

Committee to inform its analyses in this Report. 

EXECUTIVE SUMMARY 

Part One 

While it is often said or assumed that the allocation of costs in international arbitration 

mirrors or is influenced by the cost allocation laws and practices of the courts at the seat of 

arbitration,2 no U.S. or New York law requires that the American Rule of cost allocation—

requiring each party to bear its own litigation costs—be applied in New York-related international 

arbitrations. 

Indeed, as Part One of the Report explains, the Loser Pays principle is applied in practice 

in the overwhelming majority of New York-related international arbitrations that discuss awards 

of costs, consistent with international arbitration practice around the world generally. The 

Committee compiled a sample of publicly available arbitral awards from the Jus Mundi database 

that either had a New York seat or were governed by New York law and that included a discussion 

of costs. We found that an overwhelming majority of the awards followed the Loser Pays (or costs 

follow the event) principle. 

Part One also examines the source of arbitrators’ authority to award arbitration costs 

(including counsel fees) from commonly used arbitral rules and federal and New York state case 

law. While New York State law that applies in purely intra-state disputes limits a tribunal’s power 

to shift the costs of arbitration in certain cases, we note that cases applying the Federal Arbitration 

 
2 ICC Commission Report, DECISIONS ON COSTS IN INTERNATIONAL ARBITRATION ¶ 3 (2015) [hereinafter ICC 

Commission Report] (“[A]rbitrators’ approaches to the allocation of costs are often influenced and informed by 

practice in the courts and/or under the laws of the countries of origin of the parties and the arbitrators or of the place 

of arbitration.”). 
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Act (“FAA”) hold that, unless there is an express limitation with respect to counsel fees in the 

arbitration agreement, a general and broad arbitration clause empowers the arbitral tribunal to 

follow the Loser Pays principle. The Report notes that parties to an international arbitration award 

have a right to have their confirmation/vacatur petitions heard by a federal district court, which 

will follow the FAA jurisprudence. 

Part Two 

In Part Two of the Report, we examine, in five subsections, how tribunals have applied the 

Loser Pays principle in those cases that apply that principle.  

First, we identify various approaches to identifying which party is the prevailing party in 

the many cases in which no party prevails entirely on all claims, issues and arguments. Where the 

results are somewhat evenly balanced, tribunals sometimes find there to be no prevailing party at 

all. In other cases of partial success, we identify four common approaches to determining which 

party prevailed: identifying the prevailing party as the party that had “net” success in monetary 

terms; apportioning success and costs on a claim-by-claim or issue-by-issue basis; apportioning 

success by comparison to the amount of damages originally claimed; and apportioning success in 

relation to the time and effort expended by the arbitral tribunal in considering the parties’ claims 

and counterclaims. We also note a persistent strain of awards that reduced the extent of cost 

shifting where the tribunal found that the non-prevailing party’s position had particular merit or 

substance or raised close and difficult questions, or where the losing party’s insistence on 

arbitrating what turned out to be a losing position was justified. 

Second, we examine awards where the award of costs was reduced because the tribunal 

considered the prevailing party’s legal or expert costs to have been unreasonable. Overall, out of 

our sample of 117 awards in which costs were awarded to a prevailing party, only about 16 (14%) 

reduced the amount of the award on grounds of reasonableness. We identify several recurring 

issues, including where an insurer has reimbursed the party for fees incurred and where the 

prevailing party’s costs were much larger than those of the non-prevailing party. 

Third, we examine cases in which a tribunal increased or reduced an award of costs on 

grounds of the misconduct of a party or its counsel, which occurred in 29 out of 117 (or 25%) 

awards of costs to a prevailing party, or expressly declined to do so. We find that these 29 awards 

divided into two not-entirely-separate categories: awards in which the tribunal sought only to 

compensate a party for the extra costs imposed by the other party’s conduct (23 awards in our 

sample); and awards in which a tribunal sought to sanction or otherwise address misconduct 

without clear reference to the increased costs incurred by the other side (6 awards). 

Fourth, we note that a substantial minority of the 117 costs awards to prevailing parties—

amounting to 31 awards or 26%—distinguished between the proportion of legal and other party 

costs and the proportion of arbitrator and institution costs awarded. In those 31 awards, the 

predominant, but not universal, approach was to award the prevailing party 100% of the arbitrator 

and institution costs incurred but some lesser amount of the party costs. We examine various 

explanations for this disparity. 
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Fifth, and finally, we examine tribunals’ treatment of party legal costs sometimes thought 

of as “unrecoverable,” concluding in each case that tribunals have found some situations in which 

such fees and costs might be awarded. The four categories of such costs are: (i) in-house legal (and 

other) costs, which some tribunals (and U.S. and English courts) have concluded can be awarded 

if they reflect work that would have been subject to reimbursement had the work been done by 

outside counsel and if they are satisfactorily documented; (ii) contingent fees, which we find that 

a few cases have found to be recoverable, depending on a range of factors; (iii) the costs of a 

litigation funder, which have sometimes been awarded based on a similar array of factors; and (iv) 

the costs of some ancillary proceedings, where there is very limited authority and we present 

arguments for and against permitting award of such costs in a particular case. 

Part Three 

In Part Three of the Report, we address the procedures used by tribunals in making costs 

awards, surveying prevailing practices and making some recommendations. We first note the role 

of party autonomy to determine issues relating to the allocation of costs, including the procedures 

by which costs submissions and awards are made.  

We next address the timing of costs submissions. We note recent commentary describing 

potential benefits of addressing costs allocation during the organizational stage of the proceeding, 

including providing notice of the tribunal’s intent to take into account at the costs stage party and 

counsel conduct in the arbitration, and to advise the parties of any expectations as to recordkeeping, 

such as contemporaneous time records. We conclude, however, that on balance there is ordinarily 

no compelling need to deviate from the prevailing practice of addressing the detailed procedural 

aspects of costs submissions at a later stage of the arbitration. 

We note the practice of convening a separate costs phase after a partial final award on 

liability has been issued, but recommend that in most cases tribunals should issue a unitary final 

award that addresses both the merits and the tribunal’s decisions as to the allocation of costs. We 

also conclude that there should be a significant focus on efficiency in the costs phase. Except where 

there is a bona fide dispute as to whether the costs claimed actually have been incurred, we 

recommend that costs submissions should be at a summary level, based on a declaration of counsel 

summarizing the identity of the timekeepers, the number of hours each worked, and their hourly 

rates. In most cases, the burden of producing more detailed time records, which typically require 

significant redaction for privilege, will not be justified. 
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PART ONE: OVERVIEW OF APPROACHES TO COST ALLOCATION IN 

INTERNATIONAL ARBITRATION IN NEW YORK 

A. Loser Pays vs. American Rule: What Do Tribunals Do? 

The Loser Pays principle is applied in practice in the overwhelming majority of New York-

related international arbitrations that discuss awards of costs, consistent with international 

arbitration practice around the world generally. This is in contrast to litigation in the United States, 

which is governed by the American Rule, in which, absent an agreement or statute providing 

otherwise, each side bears its own counsel fees. The rationale of the American Rule is that parties 

“should not be deterred from pursuing bona fide claims or defenses by fear that they will be 

burdened by the costs and attorneys’ fees of their successful adversary.”3 The Loser Pays approach, 

on the other hand, ensures that the prevailing party is made substantially whole.4 

In preparing this Report, we compiled a sample of publicly available arbitral awards from 

the Jus Mundi database that (i) had either a New York seat or were governed by New York law 

and (ii) included a discussion of costs.5 We found that 80% of the awards (117 out of 146) based 

their award of costs on the Loser Pays (or costs follow the event) principle. Only 12% (18 awards) 

applied the American Rule (the remaining awards in the sample applied various hybrid approaches, 

such as applying Loser Pays to the arbitral institution and arbitrator costs and the American Rule 

to legal fees).6 Further, of the awards that applied the Loser Pays principle, about 40% (47 awards 

out of 117) did so because the governing contract called for application of that principle (including 

where the governing rules (such as the LCIA or UNCITRAL Rules) provided for a presumption 

of such an approach), with the remaining 60% doing so as an exercise of tribunal discretion.7 

Further, of the 117 awards that awarded some costs to the prevailing party, 56 (or 47%) awarded 

90% or more of the legal fees claimed, with the remainder reducing the awards for some reason 

3 See Van Gemert v. Boeing Co., 590 F.2d 433, 441 (2d Cir. 1978), aff'd, 444 U.S. 472 (1980). 

4 See W. Kent Davis, The International View of Attorney Fees in Civil Suits: Why Is the United States the "Odd Man 

Out" in How It Pays Its Lawyers?, 16 ARIZ. J. INT’L & COMP. L. 361, 405 (1999) (The Loser Pays principle “reflects 

the rationale that victory is not complete in civil litigation if it leaves substantial expenses uncovered.”). 

5 The awards were dated between 2005 and 2022 and are summarized in the chart attached as Annex A. We included 

awards tagged as costs awards by Jus Mundi and decisions where the word “cost” or “costs” were within five words 

of the word “award.” There were 191 awards initially identified. After eliminating duplicates and awards that did not 

in fact reach a resolution on the award of costs (e.g., partial awards), our sample contained 146 awards addressing 

costs. Jus Mundi collects awards from a variety of public sources, principally court filings. The awards themselves 

can generally be accessed without a subscription. When we cite to a particular award in our sample, we have 

included a reference to the “item” number, which refers to the listing of the awards in the Annex. 

6 Including all cases that applied Loser Pays to some portion of the case, a total of 128 cases (88% of the 146 cases) 

in our sample applied Loser Pays to some or all of the case. Of those, 117 in fact awarded costs; the remaining 

awards, while applying that principle, found that costs should not be shifted for various reasons (most commonly, 

that there was no prevailing party). 

7 This categorization involves some judgment in determining why a tribunal applied the Loser Pays approach, 

because awards are not always clear on the point. The categorization is shown in Annex A. Two cases (items 5 & 

107) in which the tribunals appear to have applied the Loser Pays approach as a matter of discretion to part of the 

case and per the parties’ agreement to another are counted in the “discretion” category. 
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(generally discussed below) or not awarding legal fees at all (or the percentage of the amount 

claimed could not be determined).8 

We recognize that our sample is not necessarily representative of all arbitral practice in 

New York-related international arbitrations. We included only awards that included some 

discussion of costs; indeed, awards that applied the American Rule and where all parties 

contemplated no shifting of costs whatsoever, might not discuss the point at all. Further, the Jus 

Mundi database is largely derived from awards that have wound up in court filings, which means 

the awards were either challenged or sought to be confirmed and may result in a bias towards more 

controversial outcomes. Still, we believe that the strong preponderance of Loser Pays awards in 

our sample indicates that tribunals do not view the American Rule as the default rule in New York-

related international arbitration. Indeed, we counted fewer than fifteen awards in which the tribunal 

applied the American Rule as a result of an exercise of the tribunal’s discretion (as opposed to 

where required by contract or agreement). 

B.  Arbitral Rule Provisions on Costs 

Absent a cost shifting provision in the parties’ arbitration agreement, New York-related 

arbitral tribunals will look to the arbitral rules agreed to by the parties. Those rules often empower 

tribunals to shift costs. For example: 

UNCITRAL Rules 2010, 2013 and 2021 Presumes cost-shifting. Article 42 provides 

that costs of the arbitration “shall in principle 

be borne by the unsuccessful party or parties.” 

The tribunal may apportion costs if doing so is 

reasonable, considering the circumstances of 

the case. The definition of costs in Article 

40(2) includes the “legal and other costs 

incurred by the parties in relation to the 

arbitration to the extent that the arbitral 

tribunal determines that the amount of such 

costs is reasonable.” 

 

ICC Rules 2021 and 2017 No presumption. Article 38(5) states, “[i]n 

making decisions as to costs, the arbitral 

tribunal may take into account such 

circumstances as it considers relevant, 

including the extent to which each party has 

conducted the arbitration in an expeditious 

and cost-effective manner.” Article 38(1) 

defines costs to include the “reasonable legal 

and other costs incurred by the parties.” 

 

 
8 These results are broadly in line with those reported in a recent survey of 51 cases seated in Canada, which 

reported that in 13 out of 22 cases (60%) in which claimants were awarded costs, and in 4 out of 10 cases (40%) in 

which respondents were awarded costs, tribunals awarded 80% or more of the amount of costs claimed. Young 

Canadian Arbitration Practitioners & Secretariat Advisors, The Costs of Arbitration in Canada 9-10 (Oct. 18, 2023) 

https://www.ycap.ca/wp-content/uploads/2023/10/The-Cost-of-Arbitration-in-Canada-FINAL3-10.13.2023.pdf (All 

websites last accessed on June 6, 2024). 

https://www.ycap.ca/wp-content/uploads/2023/10/The-Cost-of-Arbitration-in-Canada-FINAL3-10.13.2023.pdf
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ICDR Rules 2021 No presumption. Article 37 provides that the 

tribunal “may allocate such costs among the 

parties if it determines that allocation is 

reasonable, taking into account the 

circumstances of the case.” Article 37(d) 

provides that costs may include “the 

reasonable legal and other costs incurred by 

the parties.” 

 

AAA Commercial Rules 2022 Presumes no cost shifting. Rule R-49(d) 

authorizes the tribunal to award counsel fees 

“if all parties have requested such an award or 

it is authorized by law or the parties’ 

arbitration agreement.” 

 

LCIA Rules 2020 Presumes cost shifting. Article 28.4 directs 

that an arbitral award should follow “the 

general principle that costs should reflect the 

parties’ relative success and failure in the 

award or arbitration or under different issues, 

except where it appears to the Arbitral 

Tribunal that in the circumstances the 

application of such a general principle would 

be inappropriate under the Arbitration 

Agreement or otherwise.” The rule further 

allows the tribunal to take the parties’ conduct 

in the arbitration into account. Article 28.4 

expressly applies both to arbitration costs and 

to legal expenses. 

 

JAMS International Arbitration Rules and 

Procedures 2021 

No presumption. Article 36.1(d) defines 

arbitration costs as including “[t]he reasonable 

costs for legal representation of a successful 

party” and Article 36.4 gives the arbitral 

tribunal the discretion to apportion “costs 

among the parties if it determines that such 

apportionment is reasonable, taking into 

account the circumstances of the case.” 

 

CPR Rules for Administered Arbitration of 

International Disputes 2019 and International 

Non-Administered Arbitration Rules 2018 

No presumption. Articles 19.1(d) of the 

Administered Rules and 17.2(d) of the Non-

Administered Rules include the costs for legal 

representation as part of the costs that the 

tribunal shall fix in the award to the extent the 

tribunal may deem appropriate. Article 19.2 

and Article 17.3 give the tribunal the 

discretion to award counsel fees, subject to 

any contrary agreement of the parties, “in such 

manner as it deems reasonable, taking into 

account the circumstances of the case, the 

conduct of the parties and their counsel during 
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the proceeding, and the result of the 

arbitration.” 

 

 
C.  New York-Related Arbitrations:  What Arbitral Law Governs Costs Awards? 

Where an arbitration is seated in New York, the United States’ federal system results in the 

potential that federal law, in the form of the FAA, or New York state arbitration law, as codified 

in Article 75 of New York’s Civil Practice Law and Rules (“CPLR Article 75”), will apply. The 

FAA and CPLR Article 75 have divergent approaches with respect to cost allocation. CPLR Article 

75 has been interpreted to prohibit the award of attorneys’ fees unless the parties have agreed to 

permit such an award or a statute provides for such an award. CPLR Article 75 states: 

Unless otherwise provided in the agreement to arbitrate, the arbitrators’ 

expenses and fees, together with other expenses, not including attorney’s 

fees, incurred in the conduct of the arbitration, shall be paid as provided in 

the award. The court, on application, may reduce or disallow any fee or 

expense it finds excessive or allocate it as justice requires.9 

The FAA, in contrast, does not contain any express provision on cost allocation in 

arbitration, and U.S. federal courts interpreting the FAA have found that an arbitrator may award 

attorneys’ fees to the prevailing party. In PaineWebber Inc. v. Bybyk, 81 F.3d 1193 (2d Cir. 1996), 

for example, the United States Court of Appeals for the Second Circuit held that attorneys’ fees 

can be awarded by an arbitrator under the FAA.10 Importantly, and as discussed further below, the 

court also held that state laws to the contrary are preempted when the FAA applies.11 

The FAA and CPLR Article 75 also provide different standards for allowing a court to 

review an arbitrator’s decision to allocate costs or fees in an arbitration award: 

• Under the FAA, a court is not given any discretion to review an award’s assessment 

of a fee or expense, as the only grounds for a court to review and challenge an 

 
9 N.Y. C.P.L.R. 7513 (McKinney 2018) (emphasis added). See, e.g., Steyn v. CRTV, LLC, 175 A.D.3d 1, 7-8 (1st 

Dep’t 2019) (noting that “[i]t is well established under New York procedural rules and substantive law that 

arbitrators are not permitted to award attorneys’ fees in arbitration,” and finding that “New York courts only 

recognize three limited exceptions to New York’s special arbitration provision barring the award of attorney’s fees: 

(1) where a statute provides for such an award, (2) where it was authorized by an express provision in the 

agreement, or (3) where it is ‘unmistakably clear’ that both parties intended such an award”). 

10 PaineWebber Inc., 81 F.3d at 1202 (finding that where the arbitration agreement “provides that ‘any and all 

controversies’ shall be submitted to arbitration” and “there is no express limitation with respect to attorneys’ fees,” 

the court would maintain the “parties’ rights under the Federal Arbitration Act, including the right to arbitrate claims 

for attorneys’ fees”). See also ReliaStar Life Ins. Co. of N.Y. v. EMC Nat. Life Co., 564 F.3d 81, 88-89 (2d Cir. 

2009) (noting parties could grant or limit an arbitrator’s ability to award fees and costs in their arbitration 

agreement). 

11 PaineWebber Inc., 81 F.3d at 1202; accord LiveWire Ergogenics, Inc. v. JS Barkats PLLC, 645 F. Supp. 3d 290, 

300 (S.D.N.Y. 2022) (“[N]umerous courts in this District have held that CPLR 7513 does not prohibit an arbitrator 

in New York from granting an award of attorneys’ fees when such an award is otherwise within the arbitrator’s 

powers.”).  
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arbitrator’s decision are enumerated in the vacatur standards of Section 10 of the 

FAA.12 

• Under CPLR Article 75, by contrast, “[t]he court, on application, may reduce or 

disallow any fee or expense it finds excessive or allocate it as justice requires.”13 

In light of these differences, whether the FAA or CPLR Article 75 applies to a New York-

seated arbitration may have a meaningful impact on a party’s ability to obtain attorneys’ fees or 

other costs and expenses in an arbitration. For an arbitration seated in New York involving an 

entirely local dispute that does not involve interstate commerce, CPLR Article 75 will provide the 

sole source of arbitration law governing the proceeding.14 However, where a dispute arises from a 

transaction involving interstate commerce (as this term has been broadly interpreted by the U.S. 

Supreme Court) or international commerce and the parties have agreed to submit to an arbitration 

seated in New York, either the FAA or CPLR Article 75 could apply, depending on the drafting 

of the parties’ contract—including the wording used in the choice-of-law provision as well as the 

language contained in the arbitration agreement.15 Absent an express choice of New York 

arbitration law, federal courts in New York follow the FAA approach, while state courts may not. 

In this regard, it should be noted that a party to an international arbitration sued in a New York 

court to confirm or vacate the arbitral award has the right to remove the proceeding to federal 

court.16 

Where an arbitration agreement memorializes the Loser Pays principle and states that the 

arbitrator “shall” award attorneys’ fees and other costs to the “prevailing” party, that party may 

challenge the enforcement of awards where the tribunal declined to make such a costs award, 

invoking either N.Y. C.P.L.R. § 7511(iii) or FAA 9 U.S.C. § 10(a)(4) on the basis that the 

“arbitrators exceeded their powers, or so imperfectly executed them.”17 Indeed, courts—

 
12 See 9 U.S.C. § 10(a)(1)-(4). 

13 N.Y. C.P.L.R. 7513 (McKinney 2018). See CIT Project Fin. LLC v. Credit Suisse First Boston LLC, No. 

600847/03, 2004 WL 2941331, at *5-6 (N.Y. Sup. Ct. June 17, 2004) (refusing to confirm portion of arbitration 

award that granted attorneys’ fees). 

14 See Stephen L. Brodsky, Navigating Federal and State Law in a NY Arbitration, LAW.COM: NEW YORK LAW 

JOURNAL (Aug. 2, 2018), https://www.law.com/newyorklawjournal/2018/08/02/navigating-federal-and-state-law-in-

a-ny-arbitration/. 

15 In Smith Barney, Harris Upham & Co. v. Luckier, 85 N.Y.2d 193, 198, 202-03 (1995), the New York Court of 

Appeals held that a choice-of-law provision stating that “[t]his agreement and its enforcement shall be governed by 

the laws of the State of New York” manifested not just that New York law would provide the substantive law under 

which the contract would be interpreted, but also “that the parties intended that New York law govern the 

arbitration” separately provided for in the agreement. For a more detailed overview on the interplay between the 

FAA and CPLR Article 75, see Boaz S. Morag & Kate Gonzalez, CPLR Article 75 or the Federal Arbitration Act: 

Which One Applies to Arbitrations in New York and Why It Matters, 52 THE INTERNATIONAL LAWYER 265 (2022). 

16 9 U.S.C. § 205. 

17 9 U.S.C. § 10(a)(4) (vacatur warranted “where the arbitrators exceeded their powers, or so imperfectly executed 

them that a mutual, final, and definite award upon the subject matter submitted was not made”). The grounds for 

vacatur under N.Y. C.P.L.R. 7511 are substantially the same. See N.Y. C.P.L.R. 7511(iii) (vacatur or modification 

permitted where “an arbitrator, or agency or person making the award exceeded his power or so imperfectly 

executed it that a final and definite award upon the subject matter submitted was not made”). 

https://www.law.com/newyorklawjournal/2018/08/02/navigating-federal-and-state-law-in-a-ny-arbitration/
https://www.law.com/newyorklawjournal/2018/08/02/navigating-federal-and-state-law-in-a-ny-arbitration/
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particularly state courts in purely domestic cases—have vacated the costs portion of such an 

award.18  

* * * 

In sum, subject to any cost allocation provisions in the parties’ arbitration clause, and 

subject to any cost allocation presumptions in the applicable arbitration rules, arbitrators have wide 

autonomy and discretion to allocate arbitration costs as they deem fit in New York international 

arbitration. The FAA does not limit party or arbitrator autonomy or discretion in allocating costs, 

but, at least in domestic cases, CPLR 7513 may be invoked to argue that tribunals lack the power 

to award attorneys’ fees absent party or separate statutory authorization. In practice, because 

(unless the parties have agreed otherwise) international arbitrations are governed by the FAA and 

not state arbitral law, cost shifting is the norm in New York seated international arbitrations 

whether or not the parties or a separate statute have authorized it. 

  

 
18 See, e.g., Matter of Bowery Residents’ Comm. Inc. v. Lance Capital LLC, 121 A.D. 3d 505, 505-06 (1st Dep’t 

2014) (finding that “the arbitrator lacked any discretion under the agreement to decline to award petitioner its 

reasonable legal fees, as the prevailing party, and the refusal to do so was clearly in excess of his power, thus 

warranting vacatur of the award”). But see, e.g., Benihana Inc. v. Benihana of Tokyo, LLC, No. 18 Civ. 7506 (PAE), 

2019 WL 251729, at *6 (S.D.N.Y. Jan. 17, 2019) (declining to vacate an arbitral award where tribunal did not award 

costs, even though language in arbitration agreement provided that a party “agree[d] to pay all costs and expenses . . 

. incurred . . . in connection with the enforcement of this Article . . .,” because the tribunal’s decision not to award 

costs was “‘arguably derived’ from the terms of the contract”). 
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PART TWO: COST ALLOCATION PRACTICES  

UNDER THE LOSER PAYS PRINCIPLE 

In this Part of the Report we examine how tribunals applying the Loser Pays principle 

have applied that principle in specific situations. This Part is divided into five sections: 

(A) How tribunals have defined the “loser” in the common situation where 

no party prevailed on all of its positions, or did not recover all of the 

damages that were claimed; 

(B) Tribunals’ analyses of whether the legal fees and other party costs 

claimed and to be awarded are reasonable; 

(C) The role that good or bad conduct by a party or counsel plays in the 

allocation of costs; 

(D) The extent to which, and reasons why, tribunals have distinguished 

between the fees of the arbitrators or arbitral institution, on the one hand, 

and legal fees and other party costs, on the other, in awards of costs; and 

(E) The treatment of certain categories of costs that are sometimes thought 

of as categorically “unrecoverable”—in particular, fees of in-house counsel 

for work done on the arbitration, contingent or success fees, the “uplift” in 

third-party litigation funding arrangements, and costs incurred in court 

litigation ancillary to the arbitration. 

A. Relative Success on Merits – Defining “Loser” 

As noted, out of 146 awards addressing costs in our survey of awards, 128, or 88%, 

allocated the costs of arbitration in part or entirely on the basis of the Loser Pays principle. 

Application of the Loser Pays principle raises the question: Who is the “loser” in an arbitration? 

Or, put another way, how do arbitral tribunals generally characterize the “prevailing party” and 

the “non-prevailing party” for the purposes of allocating costs? 

International arbitration disputes are often complex. A claimant or multiple claimants may 

initiate arbitration against a respondent or multiple respondents.19 An arbitration proceeding may 

encompass one or more claims and/or defenses. If there are multiple respondents, the claimant 

may assert a claim vis-à-vis a specific respondent but not all respondents. Likewise, a respondent 

may assert one or more counterclaims. Each of these claims and counterclaims may be successful, 

in part or in full, on the basis of jurisdiction and admissibility, merits, or quantum.20 

 
19 For simplicity’s sake, the singular terms “claimant” and “respondent” will be used throughout and should be 

understood as encompassing the possibility of multiple claimants and/or respondents. 

20 See ICC Commission Report, supra n. 2, ¶ 59 (“[D]etermining relative success is not necessarily straightforward, 

particularly in complex disputes involving multiple causes of action, counterclaims, set-off, multiple contracts and 

multiple parties. As claims are added, withdrawn, modified or merged in the course of proceedings, it may become 

increasingly difficult to track what was originally claimed against what is ultimately awarded.”), available at 
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An easy case is one in which it is clear that either the claimant or the respondent has 

prevailed fully, either in asserting or defending against the claim(s). In such a case, the application 

of the Loser Pays principle is straightforward. However, arbitrations rarely present the easy case. 

Often, both the claimant and the respondent will advance justifiable positions; will present some 

good facts, some bad facts; will advance some strong legal arguments, some weak. Thus, often, 

the outcome of an arbitration is a mixed bag, with the claimant prevailing on some claims, to some 

extent, while the defenses of the respondent prevail on others, or the counterclaims also succeed. 

The application of the Loser Pays principle in such cases of partial (or “relative”) success is 

necessarily a more nuanced analysis, undertaken by tribunals on a case-by-case basis. 

The following provides a survey of the application of the Loser Pays principle by arbitral 

tribunals in arbitration proceedings resulting in partial success. Section 1 discusses forms of partial 

success in arbitration that result from the various factors at play in complex disputes. Section 2 

discusses certain limited circumstances in which there is no “prevailing” or “non-prevailing” party, 

as a result of the parties’ equal levels of success or of a withdrawal of claims. Section 3 summarizes 

the various approaches that arbitral tribunals have articulated for how to allocate costs in cases of 

“partial success.” Section 4 explores a relatively common mitigating factor that tribunals have 

invoked to reduce cost shifting once a prevailing party has been identified: a view that the non-

prevailing party’s position had merit or that the case was a close and difficult one. 

1. Forms of Partial Success in Arbitral Proceedings 

Partial success in arbitration takes various shapes. Partial success may occur when a party 

prevails on some, but not all, of its claims or counterclaims, or when a party prevails on a claim or 

counterclaim in part, but not fully. For example, in Aguaytía Energy del Peru S.R.I. v. Maple Gas 

Corporation Del Peru S.R.I., the tribunal held that the “[claimant] has prevailed in its principal 

claims … but has failed in its [minor] claims” and that the respondent, while wholly failing on its 

counterclaims, had been partially successful with its defenses and had prevailed in obtaining an 

interim order restraining claimant from foreclosing on certain pledged assets. The tribunal directed 

the respondent to pay 70% of the arbitrator and ICC administrative fees and expenses.21 

 
https://iccwbo.org/news-publications/arbitration-adr-rules-and-tools/decisions-on-costs-in-international-arbitration-

icc-arbitration-and-adr-commission-report/. 

21 Aguaytía Energy del Peru S.R.I. v. Maple Gas Corp. Del Peru S.R.I., ICC Case No. 23137/MK, Final Award, ¶ 

193 (Dec. 21, 2018) (item 133). See also Life Technologies v. AB Sciex, JAMS Reference #1400013323, Final 

Award, at 15 (June 25, 2013) (item 38) (awarding 75% of costs to the respondents where, “although Respondents 

are the ‘successful parties’ … they did not prevail in all respects”); Phillips Petroleum Company Venezuela Limited, 

v. Petroleos De Venezuela, S.A., Corpoguanipa, S.A., Pdvsa Petroleo, S.A., ICC Case No. 20549/ASM/JPA, Final 

Award, ¶ 1156 (Apr. 24, 2018) (item 45) (finding no prevailing party where “the relative success and failure of the 

Parties on the various claims and issues raised in this arbitration is very evenly balanced” and therefore evenly 

dividing the costs of arbitration); Tecnoconsult Constructores S.A. v. Thyssenkrupp Robins Inc., ICC Case No. 

14267/EBS/VRO, Final Award, ¶ 71 (June 18, 2010) (item 63) (awarding 85% of costs of arbitration to respondents 

where “the minor success of the Claimants on their main claim and the dismissal of the counterclaim require that the 

Respondents bear some portion of the costs of arbitration”); Apotex Holdings Inc. v. United States of America, 

ICSID Case No. ARB(AF)/12/1, Award, ¶¶ 10.30, 10.35 (Aug. 25, 2014) (item 95) (ordering claimants to bear 75% 

of arbitration costs where the respondent prevailed on jurisdictional objections to certain claims, but not others, and 

prevailed on all merits claims). 

https://iccwbo.org/news-publications/arbitration-adr-rules-and-tools/decisions-on-costs-in-international-arbitration-icc-arbitration-and-adr-commission-report/
https://iccwbo.org/news-publications/arbitration-adr-rules-and-tools/decisions-on-costs-in-international-arbitration-icc-arbitration-and-adr-commission-report/
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Arbitral tribunals allocating costs in cases of partial success will sometimes specifically 

weigh whether a party has prevailed on minor claims, but not on the primary claim. Accordingly, 

a tribunal may opt for an allocation in accordance with the parties’ relative levels of success on 

their primary, or more substantial, claims. For example, in ConocoPhilips v. Corporación 

Venezolana de Petróleo, the arbitral tribunal found that the claimant had prevailed only with 

respect to a relatively minor claim, but not on its primary claim; the respondent, however, had also 

failed on certain of its defenses, including an arbitrability defense. Considering the relative lack of 

success of each party, the arbitral tribunal ordered the claimant to bear 75% of the costs of 

arbitration, while the respondents bore the remaining 25%.22 

Given the complex disputes among multiple parties, partial success may also occur if a 

claimant prevails against one respondent, but not against all respondents. In such a case, the arbitral 

tribunal may allocate costs to be paid only by the non-prevailing respondent.23 Likewise, the 

reverse circumstance can occur, where one claimant is found to be liable on a counterclaim, but 

the arbitral tribunal dismisses counterclaims as against another claimant, and the respondent is 

entitled to recover costs only from the non-prevailing claimant. 

Another strain of partial success can arise when a party prevails on liability, but not on its 

quantum claim, or recovers only a small portion of the damages claimed. Tribunals have 

accordingly reduced the amount of costs awarded to the prevailing party to reflect this partial 

success. For example, in Thai-Lao Lignite Co., Ltd. v. Government of the Lao People’s Democratic 

Republic (I), the tribunal awarded the claimant only 38% of its claimed costs ($1 million out of 

 
22 ConocoPhilips v. Corporación Venezolana de Petróleo, ICC Case No. 22547/ASM/JPA, Award, ¶ 422(i) (July 

29, 2019) (item 7). See also, Atlantic Metro Communications II Inc. v. Reliance Flag Telecom Ireland Limited a/k/a/ 

Global Cloud Xchange, JAMS Case No. 1425020333, Opinion and Final Award, ¶ 73 (Aug. 25, 2016) (item 128) 

(allocating 89% of the costs of the arbitration to the claimant where the claimant prevailed on “the central issue in 

[the] arbitration,” worth $522,000 and respondent had been awarded damages on a counterclaim of $91,596); ENI 

USA Gas Marketing LLC v. Gulf LNG Energy, LLC, ICDR Case No. 01-16-0000-7065, Final Award, ¶ 421 (June 

29, 2018) (item 135) (awarded 55% of costs to the respondent where “[the claimant] obtained the declaration of 

frustration it sought but foundered on its main submissions on damages. [The respondent] can be said to have 

succumbed on the issue of frustration but obtained nonetheless a substantial portion of the damages it requested.”); 

Trividia Health, Inc. v. Nipro Corporation, ICC Case No. 23464/MK/PDP, Final Award, ¶¶ 119-121, 126 (Sept. 18, 

2020) (item 3), (“[B]earing in mind the respective outcome of the arbitration (noting the quantum claimed, and the 

quantum ultimately awarded), the Tribunal holds that the Respondent is to pay to the Claimant the amount of USD 

50,000.00 [toward the costs of arbitration].”); Osram Sylvania Products Inc. v. Tiberon Minerals Ltd., ICC Case No. 

15067/JEM, Final Award, ¶ 229 (Sept. 12, 2008) (item 68) (awarding the respondent “only 60% of its fees and 

expenses” and all ICC costs where the respondent successfully defended against the claimant’s claims, yet was 

unsuccessful on a counterclaim). 

23 See, e.g., ECP Africa FII Investments LLC v. G N R Reddy, LCIA Case No. 132329, Final Award, ¶¶ 154-156 

(Feb. 13, 2014) (item 100) (where respondents 5-8 defeated the claimant’s claims entirely, while the claimant was 

70% successful against respondents 1-4, the tribunal directed respondents 1-4 to bear 70% of the costs and claimant 

30%); AMA Prop Limited v. Indiabulls Financial Services Limited, ICDR Case No. 50-181-T-00044-10, Final 

Award, ¶¶ 196, 203 (Mar. 21, 2011) (item 48) (requiring the claimant and respondent 1 each to pay 50% of 

arbitrators and ICDR costs, and allocating no fees or costs to respondent 2). 
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$2.6 million), even though claimant prevailed on liability and received damages of $44 million, 

where claimant had originally sought damages of “at least U.S. $3 billion.”24 

2. Cases with No “Prevailing Party” or “Non-Prevailing Party” 

The Loser Pays principle for allocating costs assumes the existence of a “prevailing party” 

and a “non-prevailing (or losing) party” at the conclusion of arbitral proceedings. In limited 

circumstances, however, no such designation can be assigned to the respective parties. Arbitral 

tribunals may see fit to adjust the allocation of costs accordingly when both parties achieve an 

essentially equivalent level of success. When the claimant prevails on a claim and the respondent 

prevails on a counterclaim25—or, as the case may be, if neither the claimant nor the respondent 

prevails on any part of the claim or counterclaim26—there is no single prevailing party.27 

Another circumstance that may result in the conclusion of arbitration proceedings without 

a “prevailing party” or “non-prevailing party” is the withdrawal of claims. Whether an arbitral 

tribunal finds the claimant to be a “non-prevailing party” for purposes of a costs award where the 

 
24 Thai-Lao Lignite Co., Ltd. v. Government of the Lao People’s Democratic Republic (I), Ad Hoc Arb., Award, ¶ 

143 (Nov. 4, 2009) (item 66). See also, e.g., Celestial Airways v. Associated Air Center, ICDR Case No. 50-181-T-

00400-09, Final Award, ¶¶ 104-105 (July 12, 2012) (item 41) (“Celestial has established the right to a substantial 

recovery, but in a much lower amount than it sought [$11.8 million of $40 million sought]. … [T]he tribunal has 

decided, pursuant to Article 31 of the AAA International Arbitration Rules, that it is appropriate that AAC bear 60 

percent of the costs of arbitration[.]”); Global Tungsten & Powders v. Largo Resources, ICC Case No. 

19566/AGF/RD, Final Award, ¶ 265 (Nov. 24, 2014) (item 101) (where the claimant obtained less than one-third of 

the damages it was seeking, the tribunal ordered the respondent to reimburse the claimant for one third of its legal 

and expert costs and each party to bear half of the arbitrator and ICC costs); Tectronics (International) Limited v. 

BlueOak Arkansas, LLC, ICC Case No. 23366/MK, Final Award, ¶¶ 596, 600 (Apr. 17, 2020) (item 1) (where the 

claimant’s damages were “substantially over-stated,” but the respondents’ monetary claims failed entirely, the 

respondents were ordered to reimburse the claimant for 85% of the amount the claimant had paid to the ICC Court). 

25 See, e.g., Zhongzhi Hi-Tech Overseas Investments Ltd. v. Link Motion, Inc., HKIAC Case No. A18221, Final 

Award, ¶ 196 (Feb. 16, 2021) (item 27) (where the claimant obtained a substantial damage award on notes as to 

which liability was uncontested, but the respondent prevailed in having certain pledge agreements declared 

unenforceable but obtained no damages award to support a set off, “which was its key objective,” the tribunal 

declined to shift fees in favor of either party). 

26 See, e.g., Origin & Co., Ltd. v. IFI Global Purchasing, Ltd., ICC Case No. 21763/CYK/PTA, Final Award, ¶ 460 

(Dec. 31, 2017) (item 124) (“The Tribunal does not agree with [the respondents’] submission that they should be 

regarded as the prevailing parties if, as has happened, [the claimants’] claims are substantially dismissed. Both sides 

brought and vigorously pursued substantial claims in this arbitration. [The respondents’] objections to jurisdiction, 

while based on arguable grounds, were ultimately unsuccessful. The Tribunal does not consider [the respondents’] 

side more entitled to an award of costs than the [claimants’] side.”). 

27 See, e.g., Atlantic LNG Company of Trinidad and Tobago v. Gas Natural Aprovisionamientos SDG, S.A., Ad Hoc 

Arb., Final Award, ¶ 124 (Jan. 17, 2008) (item 67) (as “[t]he Tribunal conclude[d] that both [the claimant] and [the 

respondent] are ‘successful’ with respect to a part of their claims or counterclaims and that neither can be regard[ed] 

as ‘the unsuccessful party,’” it allocated the costs of arbitration equally between the parties); NTT DoCoMo, Inc. v. 

Ultra D.O.O., ICC Case No. 15716/VRO, Final Award, ¶ 90 (Jan. 26, 2010) (item 59) (“Because each party 

demonstrated a breach on the other part of the other (and even though only DoCoMo is being awarded relief), the 

amount of the advance on costs should be borne by them equally.”); Apollo Global Management LLC v. Imran 

Siddiqui, Ming Dang, JAMS Case No. 1425026462, Final Arbitration Award, ¶ 87 (Apr. 26, 2019) (item 5) 

(refusing to award costs to either party where “in no sense can it be said that Apollo has prevailed on its claims 

against Siddiqui and Caldera. It has succeeded on some, and lost on others. The damages that have been awarded 

against Siddiqui and Caldera are a small fraction of the amount sought in the Statement of Claim.”). 



 

15 

 

claimant has withdrawn its claims appears to be largely a question of timing. Arbitral tribunals 

have found that there was no “prevailing party” or “non-prevailing party” for the purpose of 

allocating costs when the withdrawal occurs early in the arbitration proceeding.28 However, when 

the claimant’s withdrawal of claims occurred late in the arbitration proceeding, the claimant has 

been considered the “non-prevailing party.”29 The rationale for characterizing a claimant that has 

withdrawn its claims at a late stage as “non-prevailing” is two-fold: (i) the claimant’s withdrawal 

can be seen as an admission that it is likely not to prevail30; and (ii) withdrawal at a late stage, once 

the parties and the tribunal have contributed significant effort and incurred expenses in relation to 

the proceedings, may be seen as “bad conduct” by the claimant, for which the arbitral tribunal may 

penalize the claimant through the allocation of costs.31 That said, allocation of costs with respect 

to a withdrawn claim are, like costs decisions generally, highly dependent on the specific facts and 

circumstances of each case. 

3. Approaches to Allocating Costs in Cases of Partial Success 

Where an arbitral tribunal finds only partial success, it must decide not only which party is 

the “prevailing party” and which is the “non-prevailing party,” but also how to allocate the costs 

to reflect the relative levels of success of each party. The formula for a calculation of the 

 
28 See, e.g., Uniper SE v. Kingdom of the Netherlands, ICSID Case No. ARB/21/22, Order of the Tribunal Taking 

Note of the Discontinuance of the Proceedings and Decision on Costs, ¶ 69 (Mar. 17, 2023), 

https://www.italaw.com/sites/default/files/case-documents/italaw171173.pdf, (“In the Tribunal’s view, the cases 

discussed above do not support the proposition that tribunals should allocate costs upon discontinuance on the basis 

of a general principle that a respondent should not bear the costs of claims that have been abandoned. … [T]ribunals 

have been circumspect in stating that there is no general principle as to costs in such circumstances [of 

discontinuance] and that any decision should be made on a case by case basis. Accordingly, the Tribunal declines 

the Respondent’s invitation to allocate costs on the basis of a general principle that a respondent should not bear the 

cost of discontinued claims, as no such principle has been established.”); Heiko A. Haller and Annette Keilmann, In 

Claimant’s Hands? Admissibility and Consequences of a Withdrawal of Claim in International Arbitration, 35 J. 

INT’L ARB 649, 659-664 (2018) (listing potential exceptions to the usual allocation of costs against a claimant that 

withdraws its claims); Annette Magnusson & Celeste E. Salinas Quero, Recent Developments in International 

Arbitration Allocation of Costs: a Case Study, presented at 2014 International Conference on Arbitration and 

Mediation Taipei at 8 (Aug. 30-31, 2014) (noting that in 15 of 18 Stockholm Chamber of Commerce proceedings 

that were terminated without a ruling on the merits, “the tribunal ordered the parties to bear the costs in equal 

shares”). 

29 See, e.g., Piero Foresti et al. v. Republic of South Africa, ICSID Case No ARB(AF)/07/1, Award, ¶¶ 53, 82 (Aug. 

4, 2010), https://www.italaw.com/sites/default/files/case-documents/ita0337.pdf (claimants sought discontinuance of 

the arbitration proceedings almost two years after the constitution of the tribunal and after exchanging two rounds of 

substantive submissions); Datron World Commc’ns Inc. v. Aeryon Labs Inc., ICC Case No. 22933/TO, Final Award, 

¶ 12 (Sept. 9, 2019) (item 8) (respondent withdrew a counterclaim almost seventeen months after submitting it); 

Arcelormittal Exploitation Minière Canada v. Metso Minerals Canada Inc., ICC Case No. 22034/RD/MK, Final 

Award, ¶ 312 (Mar. 20, 2019) (item 6) (awarding the respondents their entire costs relating to a particular set of 

claims where the “Claimants were responsible for … introduction [of the claims] and their subsequent withdrawal”). 

30 See, e.g., ICC Case No. 8547, Final Award, (1999), ¶¶ 36-37, XXVIII YBCA (2003), 

https://jusmundi.com/en/document/decision/en-icc-case-ndeg-8547-final-award-in-case-8547-extract (where the 

respondent was held to be the prevailing party after “the claim of the claimants was either withdrawn during the oral 

hearing or is dismissed by this final award”). 

31 See the discussion of awards in which costs awards were affected by the bad conduct of a party in Section 

II(C)(4), pp. 28-32, infra. 

https://www.italaw.com/sites/default/files/case-documents/italaw171173.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0337.pdf
https://jusmundi.com/en/document/decision/en-icc-case-ndeg-8547-final-award-in-case-8547-extract
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appropriate amount is regularly left to the discretion of the tribunal, even in proceedings where the 

Loser Pays principle applies. We note four of the most common approaches. 

The 2015 ICC Commission Report on Decisions on Costs noted one possible approach: 

“[A]ssuming that if a claimant or respondent succeeded in its core or primary claim or outcome, 

then it is entitled to all of its reasonable costs.”32 This approach of allocating costs to a “net” winner 

is particularly common in England.33 In practice, however, arbitral tribunals seem more inclined 

to follow one of the two alternative approaches articulated in the same ICC Commission Report34: 

“apportioning costs on a claim-by-claim or issue-by-issue basis according to relative success and 

failure”35 or “apportioning success against the amount of damages originally claimed or the value 

of the property in dispute.”36 In regard to the latter approach, such a calculation has the effect of 

disincentivizing parties from inflating the amount of their claims at the initiation of arbitration 

proceedings—that is, the amount against which their recovery will ultimately be measured. That 

is, an allocation of costs as a proportion of the amount claimed may encourage parties to advance 

reasonable, even conservative, claims, so as not to limit the final allocation of costs. 

A fourth approach to the calculation of cost allocation has been utilized by arbitral 

tribunals: apportioning costs in relation to the amount of time and effort expended by the tribunal 

in considering the parties’ respective claims and counterclaims. In such cases, the success of a 

 
32 ICC Commission Report, supra n. 2, ¶ 60. See also, e.g., Toshiba Corporation v. Shenzhen MTC Co., Ltd., ICDR 

Case No. 01-14-0000-1226, Final Award, ¶ 12 (Sept. 8, 2015) (item 116) (“Section 6.4.2 of the Agreement requires 

payment by ‘the losing party’ of ‘all’ reasonable fees and expenses of ‘the’ prevailing party. It does not contemplate 

segregation of portions of the arbitration and assignment of ‘prevailing party’ status to subparts of the case or the 

application of a ‘proportionality of requested damages’ approach to the costs allocation.”); Hawaii Pacific Teleport 

L.P. v. Peraton Government Communications Inc., ICC Case No. 24178/MK, Final Award, ¶ 100 (June 22, 2020) 

(item 31) (The tribunal found “that Peraton is the primarily ‘prevailing Party’ in this arbitration … and that HPT is 

the unsuccessful party. Although Peraton’s counterclaim has been denied and its earlier jurisdictional Motion to 

Dismiss was denied in the Partial Award, it did prevail on the merits of all of Claimants’ claims, which constituted 

the central issues in dispute in this case, and obtained an award in which no monetary relief has been granted to 

Claimant. Accordingly, Peraton is hereby designated the ‘prevailing Party’ in this arbitration” and allocated the full 

costs of the arbitration to the respondent). 

33 Bühler, supra n. 1, at 263. 

34 ICC Commission Report, supra n. 2, ¶ 60. 

35 See, e.g., Offshore Exploration and Production v. Korea National Oil Corporation, ICDR Case No. 50-198-T-

00825-11, Partial Final Award, ¶ 309 (May 29, 2015) (item 89) (“The Tribunal also finds it appropriate to award 

reasonable costs and counsel fees to the party who prevailed on its claims. Purchaser prevailed on all claims except 

the Platform Maintenance Claim and the Profit Distribution Claim. Hence, Purchaser will be awarded the reasonable 

costs and fees that it incurred in connection with successful claims. Claimant will be awarded its reasonable costs 

and fees incurred in connection with the Platform Maintenance Claim and the Profit Distribution Claim.”). 

36 See, e.g., Vimpelcom Ltd. v. Orascom TMT Investments S.A.R.L., LCIA Case No. 153077, Final Award, ¶ 371 

(Sept. 30, 2017) (item 126) (awarding the claimant 88% of its legal and arbitration costs where it was awarded 88% 

of the amount that “would have resulted if its submissions had been accepted in full”); Taylors International 

Services Limited v. Esso Exploration and Production Chad Inc., ICC Case No. 13491/JNK/EBS, Final Award, ¶ 59 

(Mar. 23, 2006) (item 74) (“[B]earing in mind that the amount awarded to Esso Chad by way of damages is 

approximately four times the amount awarded to Taylors by way of damages, I determine that Taylor shall bear its 

own costs in this arbitration, and shall pay three-quarters of Esso Chad’s reasonable legal costs.”). See also Jeffrey 

Maurice Waincymer, PROCEDURE AND EVIDENCE IN INTERNATIONAL ARBITRATION § 15.8 (2012) [hereinafter 

Waincymer on Procedure] (discussing these approaches). 
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party’s claim is considered a separate factor from the significant time and expense required to 

advance that claim. Should the arbitral tribunal find that effort was expended disproportionately 

to its utility to the tribunal or with little effect on the outcome of the arbitration, the tribunal may 

penalize the otherwise “prevailing party” for the waste.37 

4. Mitigating Considerations: Close Cases and Justified, But Losing, Positions 

With the wide discretion granted to arbitral tribunals, a recurring feature of published 

awards is that tribunals have reduced the extent of cost shifting to the prevailing party where the 

tribunals found that the non-prevailing party’s position had particular merit or substance. Tribunals 

with some frequency seek to “soften the blow” or “avoid adding insult to injury” where the case 

was close and difficult, or where the tribunal considered that the non-prevailing party’s insistence 

on arbitrating what turned out to be a losing position was justified.38 

Likewise, tribunals may be said to have “mitigated” the effect of the allocation of costs to 

the prevailing parties where the tribunal identifies unreasonable amounts of fees claimed or bad 

 
37 See, e.g., Tectronics (International) Limited v. BlueOak Arkansas, LLC, ICC Case No. 23366/MK, Final Award, ¶ 

599 (Apr. 17, 2020) (item 1) (“[T]here should be a deduction that reflects both Tetronics’ lack of success with its 

monetarily largest claim and the fact that despite its size that claim did not account for a significant amount of the 

time and expense associated with this case.”); NTT DoCoMo, Inc. v. Ultra D.O.O., ICC Case No. 15716/VRO, Final 

Award, ¶ 91 (Jan. 26, 2010) (item 59) (“[W]hile DoCoMo ultimately prevailed on the merits, the bulk of evidence 

and arguments during the proceedings involved Ultra’s claim that DoCoMo had breached the Agreement, a claim 

that the Tribunal has resolved in Ultra’s favor. The Tribunal finds the sum of US $300,000 to be a reasonable sum 

for legal fees and other costs on the part of DoCoMo and accordingly awards that sum to DoCoMo. Otherwise, the 

parties shall bear their own costs and attorneys’ fees.”); Global Syn-Turf, Inc. v. Hebei Mighty Synthetic Rubber and 

Plastic Co. Ltd., ICDR Case No. 01-19-000-5581, Final Award, ¶ 24.4 (May 17, 2021) (item 16) (“Respondent is 

the prevailing party vis-à-vis Claimant’s claims, and Claimant is largely the prevailing party vis-à-vis Respondent’s 

counterclaims. At the same time, Claimant’s claims make up most of the submissions and evidence in this 

arbitration and significantly more time than Respondent’s counterclaims. I would order that Claimant as the overall 

unsuccessful party, taking into account the manner in which the various issues have been decided and weight of 

these issues on costs, bear 50% of Respondent’s claimed costs of the arbitration and legal fees[.]”). See also 

Waincymer on Procedure, supra n. 36, § 15.8 (“Another problem with an issue-by-issue approach is that it is 

difficult in many cases to apportion the costs between various claims. For example, interviewing witnesses will 

typically cover a range of potential claims. The same would be so for general research. It would also be 

inappropriate to presume that the time taken on an issue is proportional to the words devoted to it in written 

submissions.”). 

38 See, e.g., Interpage Co. v. ALB-Gold Teigwaren GMBH, SCC Case No. V2017/164, Award, ¶ 368 (Nov. 27, 

2018) (item 139) (In allocating two-thirds of the costs of the arbitration to the respondent, the tribunal commented, 

“[The claimant] essentially prevails in this arbitration even though its Lanham Act claim fails. The Tribunal 

emphasizes that it does not consider [that claim] to have been made frivolously, even if the Tribunal ultimately 

rejects it….”); Mobil Cerro Negro, Ltd v. Petroleos de Venezuela, S.A., ICC Case No. 15416/JRF/CA, Final Award, 

¶¶ 884, 886 (Dec. 21, 2011) (item 53) (noting, in making no award of costs, that each party had prevailed in part, 

that the case was one “of exceptional volume and complexity” and “[f]urthermore, irrespective of the[] results, for 

many of the issues disputed between the [p]arties, this has been a ‘close case’”); Daesang Corporation v. The 

Nutrasweet Company, ICC Case No. 15641/VRO/AGF/RD, Final Award, ¶ 195 (June 14, 2016) (item 42) (noting, 

in making no award of costs, that the tribunal considered that both parties had “raised serious legal and factual 

issues”); IQE PLC v. Solar Junction Corporation, LCIA Case No. 183861, Final Award, ¶ 186 (Jan. 17, 2020) (item 

34) (in reducing the amount of legal fees granted to IQE, the tribunal noted, “Although SJC did not prevail on its 

claims in this case, SJC had a serious and legitimate litigation position [and a] lack of information about IQE’s 

development work leading to these publications until the document disclosures in this case[.]”); NTT DoCoMo, Inc. 

v. Ultra D.O.O., ICC Case No. 15716/VRO, Final Award, ¶ 91 (Jan. 26, 2010) (item 59), supra n. 37. 
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procedural conduct by the prevailing party as reasons to reduce the prevailing party’s cost 

recovery. We turn to these two topics in the next sections of this Report. 

B. Evaluating the Reasonableness of Claimed Attorney’s Fees and Expenses 

Many arbitral rules applicable to international commercial arbitration provide for an award 

of attorney’s fees and expenses only to the extent they are “reasonable.”39 One tribunal in 2010 

attempted to distill the factors identified by various authorities into ten factors: 

(a) the amount involved in the proceeding and the amount awarded; (b) the 

complexity of the proceeding and the difficulty of the questions involved; 

(c) the importance of the issues to the parties; (d) the hours spent by counsel, 

the rates charged, and the overall length of the hearing; (e) the novelty of 

the issues of law raised; (f) the experience, ability and reputation of counsel 

in handling the case; (g) whether any steps were unnecessary or taken out 

of mistaken or excessive caution; (h) any conduct of the parties that tended 

to lengthen the proceedings, or to increase the costs of the proceedings 

unnecessarily; (i) the amount of costs that an unsuccessful party can 

reasonably expect to pay in relation to the proceedings; and (j) any other 

matter relevant to the questions of cost.40 

In practice, arbitral tribunals consider both whether the costs in question were reasonably 

incurred by the prevailing party, and whether it is reasonable, in the circumstances of the case, to 

shift those costs, or some of them, to the non-prevailing party. The latter consideration is strongly 

 
39 E.g., ICDR Rules, Art. 37(d) (2021) (permitting allocation of “the reasonable legal and other costs incurred by the 

parties”); ICC Rules, Art. 38(1) (2021) (providing for award of “the reasonable legal and other costs incurred by the 

parties for the arbitration”); UNCITRAL Arbitration Rules, Art. 40(2)(e) (2021) (calling for tribunal to fix “[t]he 

legal and other costs incurred by the parties . . . to the extent that the arbitral tribunal determines that the amount of 

such costs is reasonable”); JAMS Arbitration Rules & Procedures, Art. 36.1(d), 36.4 (2021) (providing authority to 

fix and apportion arbitration costs and defining “Costs” to be “the reasonable legal costs for legal representation of a 

successful party”). See also LCIA Rules, Art. 28.3 (2020) (“The Arbitral Tribunal shall decide the amount of such 

Legal Costs [incurred by a party] on such reasonable basis as it thinks appropriate.”); CPR Non-Administered Rules, 

Rule 17.2(d) (2018) (Tribunal to fix costs, including “[t]he costs for legal representation and assistance and experts 

incurred by the party to such extent as the Tribunal may deem appropriate”). But see AAA Commercial Arbitration 

Rules and Mediation Procedures, R-49(d)(ii) (2022) (permitting “an award of attorneys’ fees”); SIAC Rules, Rule 

37 (2016) (“The Tribunal shall have the authority to order in its Award that all or a part of the legal or other costs of 

a party be paid by another party.”). 

40 Tecnoconsult Constructores S.A. v. Thyssenkrupp Robins Inc., ICC Case No. 14267/EBS/VRO, Final Award, ¶ 45 

(June 20, 2010) (item 63). Commentators have proposed similar sets of factors. E.g., Waincymer on Procedure, 

supra n. 36, § 15.15.2; Mohamed S. Abdel Wahab, Costs in International Arbitration: Navigating Through the 

Devil’s Sea, in EVOLUTION AND ADAPTATION: THE FUTURE OF INTERNATIONAL ARBITRATION 465, 472 (Jean 

Engelmeyer Kalicki & Mohamed Abdel Raouf eds., 2019); Joseph R. Profaizer, Igor V. Timofeyev, Samuel W. 

Cooper & Adam J. Weiss, Costs, in THE GUIDE TO DAMAGES IN INTERNATIONAL ARBITRATION (Global Arbitration 

Review 5th ed., 2022); Bühler, supra n. 1, at 272-73. Smit and Robinson propose a holistic evaluation combining an 

assessment of the reasonableness of costs together with a determination of how much of those costs should be 

allocated to the other party. In that consideration, they suggest certain additional factors, including “[t]he relative 

resources of the parties and their capacity to pay the Costs of the other party.” Robert H. Smit & Tyler B. Robinson, 

Cost Awards in International Commercial Arbitration: Proposed Guidelines for Promoting Time and Cost 

Efficiency, 20 AM. REV. INT’L ARB. 267, 278-79, 283 (2010). 
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influenced by whether the parties’ arbitration agreement, or some other agreement, expressly 

contemplates or directs shifting of costs to the non-prevailing party. It also encompasses elements 

such as the conduct of the parties in the arbitration (discussed in greater depth in Section II(C) 

below41), the extent to which the winning party has not prevailed on certain arguments or positions 

(also considered in Section II(A) above42), and the extent to which the fees incurred are 

disproportionate to the amounts awarded. The considerations surrounding whether it is reasonable 

to shift costs that were reasonably incurred has particular significance in situations in which the 

winning party engaged counsel through a contingent fee arrangement or used a third-party 

litigation funder (discussed in Section II(E) below43). 

Tribunals often do not spell out the consideration of these multiple factors. Consistent with 

the subsidiary nature of the award of costs in most arbitrations, tribunals frequently make a 

conclusory statement that the amount of costs claimed by the prevailing party are reasonable.44 

Overall, out of our sample of 117 awards in New York-related international arbitrations in which 

costs were awarded to a prevailing party, only 16 (14%) reduced the amount awarded on grounds 

of reasonableness. It may be that tribunals’ thinking is aligned with the dictum set down almost 40 

years ago by Howard M. Holtzmann in a separate opinion to an Iran-United States Claims Tribunal 

Award that the fact that a party has paid counsel fees and expenses of its counsel itself is a 

persuasive indicator of reasonableness: 

Nor should the Tribunal neglect to consider the reality that legal bills are 

usually first submitted to businessmen. The pragmatic fact that a 

businessman has agreed to pay a bill, not knowing whether or not the 

Tribunal would reimburse the expenses, is a strong indication that the 

amount billed was considered reasonable by a reasonable man spending his 

own money, or the money of the corporation he serves.45 

 
41 See infra p. 28. 

42 See supra p. 11. 

43 See infra p. 35. 

44 E.g., Bloomfield Investments LCC v. Water Holdings LLC (d/b/a Grow Holdings LLC), LCIA Case No. 183996, 

Award, ¶ 316 (May 7, 2021) (item 11) (“We have reviewed and accept that Bloomfield’s claimed costs are 

reasonable in all the circumstances of this case.”); Apotex Holdings Inc. v. United States, ICSID Case No. 

ARB(AF)/12/1, Award, ¶ 10.32 (Aug. 25, 2014) (item 95)(“[F]or what was always a complicated and difficult 

arbitration with very large amounts at stake and significant issues of general importance, the Tribunal decides that 

the amounts claimed by the Parties respectively as Legal Costs are reasonable in amount and were reasonably 

incurred by the Parties for this arbitration.”); Capital India Power Mauritius I v. Maharashtra Power Dev. Corp. 

Ltd., ICC Case No. 12913/MS, Award, ¶ 89 (Apr. 27, 2005) (item 75) (“The Arbitral Tribunal, on the basis of its 

view of the materials submitted to it and the understanding it has acquired during the course of the proceedings of 

the extent, difficulty, and quality of the services for which these fees are claimed, finds them to be reasonable, and 

this amount will be allowed in the Award.”). 

45 Sylvania Tech. Sys., Inc. v. Islamic Republic of Iran, IUSCT Case No. 64, Award, ¶ 15 (June 27, 1985) (separate 

opinion by Holtzmann, Arb.), https://iusct.com/cases/separate-opinion-no-180-27-june-1985/. Cargill states that 

“[t]here is a presumption in international arbitration that costs are reasonable.” Timothy Cargill, “It Costs What!?”: 

The Uncertainty of Costs in International Arbitration-A Path Forward, 16 CONSTR. L. INT’L 45, 47 (2021). Some 

tribunals have expressly articulated this view. E.g., Barracuda & Caratinga Leasing Co. B.V. v. Kellogg Brown & 

Root LLC, Ad Hoc Arb., Final Award, ¶¶ J20-21 (Sept. 21, 2011) (item 50) (“[I]t may generally be presumed in an 

 

https://iusct.com/cases/separate-opinion-no-180-27-june-1985/
https://1.next.westlaw.com/Document/I432a25f607c511ecbea4f0dc9fb69570/View/FullText.html?transitionType=Default&contextData=(oc.Default)
https://1.next.westlaw.com/Document/I432a25f607c511ecbea4f0dc9fb69570/View/FullText.html?transitionType=Default&contextData=(oc.Default)


 

20 

 

Tribunals also tend—properly in our view—to review requests for fees and expenses not 

from the point of view of what effort turned out to be needed ex post facto in light of how the 

arbitration developed, but rather asking whether, in the words of one tribunal, the fees and expenses 

“were undertaken in the reasonable expectation that they could be needed.”46 

When tribunals have reduced the fees and expenses claimed on grounds of reasonableness, 

and sometimes in the course of awarding the full amount claimed, tribunals have addressed a 

number of issues of recurring significance: (i) fees awarded are those actually incurred, not based 

on claimed “standard” rates; (ii) awards of fees reimbursed under an insurance policy; (iii) what 

role local law at the seat or in counsel’s jurisdiction plays; (iv) grounds for reducing claims of 

costs on the basis of reasonableness, either on an item-by-item basis or holistically; (v) awards 

where the prevailing party incurred costs that were much larger than the non-prevailing party’s 

costs; and (vi) where the prevailing party changed law firms in the midst of the arbitration.47 We 

discuss these points below. 

1. Incurred Fees, Not Standard Rates 

Focusing on the fact that the applicable arbitration agreement provided for recovery of fees 

“incurred,” the tribunal in Benihana of Tokyo v. EHP, Pty Ltd., declined to award fees at the 

supposed standard rates of the prevailing party’s counsel, or at rates asserted to be those charged 

in Manhattan by counsel of similar experience and skill, and granted only the discounted rates that 

counsel in fact charged the prevailing party.48 As noted above,49 many arbitral rules likewise limit 

awards of legal fees and expenses to those amounts actually “incurred” by a party. 

The Committee observes that even in the absence of such a governing rule, it would be the 

rare case in which a tribunal would award more costs than a party actually incurred. An award of 

fees is generally conceived of as making a party whole for the costs it incurred in prosecuting a 

 
international commercial arbitration . . . that a commercial claimant does not unreasonably incur legal costs or incur 

such costs in an unreasonable amount at a time when it must bear those costs alone, with no safe expectation that 

such costs will ever be reimbursed by its opponent or, if reimbursed, when and (as here) without pre-award 

interest.”). 

46 Toshiba Corp. v. Shenzhen MTC Co., Ltd., ICDR Case No. 01-14-0000-1226, Final Award, ¶ 11 (Sept. 8, 2015) 

(item 93). 

47 Other topics that may be thought of as going to the reasonableness of the amounts of fees claimed are dealt with in 

other sections of this report. In particular, we discuss in infra Section II(C)(4)(a) at p. 30 cases in which tribunals 

considered sealed offers that were better than the result achieved, and we address issues arising out of contingent or 

success fee arrangements in infra Section II(E)(2) at p. 38. 

48 Benihana of Tokyo, LLC v. EHP Pty Ltd., ICC Case No. 21397/RD/MK, Final Award, ¶¶ 76-81, 94 (Dec. 23, 

2017) (noting 25% “courtesy discount” on counsel’s ordinary rates) (item 146). See also NDrive, Navigation Sys. 

S.A. v. LG Elecs. Inc., ICC Case No. 21512/RD/MK, Final Award, ¶¶ 114-16 (Mar. 20, 2018) (item 131) (Based on 

ICC Rule reference to “incurred” legal and other costs, the tribunal awarded 17.5% contingent fee not “hourly 

billable fees NDrive would have paid . . . had it been charged by the hour at the firm’s standard rates.”). 

49 See supra pp. 6-7. 
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meritorious claim or defending against a meritless one—in essence a form of damages.50 A costs 

award based on what counsel “could have” charged would seem inconsistent with that rationale. 

On the other hand, the fact that a party has not in fact paid the bills of counsel need not 

disqualify the amount billed if the party owes the amount charged as a valid debt. The party’s 

failure to pay may be an indicator that the amounts charged were not reasonable, but it may also 

reflect the client’s impecuniousness or the terms of an engagement that allowed for payment over 

time. 

2. Insurance Company Payment 

What if an insurance company has paid the legal fees and expenses of a party? There is 

then a question whether the party has in fact “incurred” the cost. At least one tribunal has ruled 

that the fact that the fees and expenses were “advanced” by an insurance company does not prevent 

the tribunal from making the award of costs to the party (presumably with the understanding that 

they will be reimbursed to the insurer). The sole arbitrator reasoned: 

[Respondent] is correct that I do not have the jurisdiction to make an award 

in favor of a third party. However, to the extent advances made by The 

Hartford [Insurance Company] on behalf of [Claimant] are costs for this 

Arbitration, any amounts I find should be awarded can be awarded to 

[Claimant]—the party whose costs and for whom those costs were 

paid . . . .51 

3. Role of Local Law 

Commentators have suggested that in evaluating the reasonableness of costs, tribunals in 

international arbitration should not be bound by “domestic litigation scales,”52 but “may take the 

tariffs and practices in counsel’s jurisdiction into consideration.”53 There are no official fee scales 

for counsel practicing before courts in New York, but there are elaborate practices as to what court 

costs are taxable to a non-prevailing party in court cases. Generally speaking, arbitrators sitting in 

New York-related international arbitrations have not relied upon any New York law in determining 

 
50 See, e.g., Cargill, supra n. 45, at 45 (“The underlying policy rationale of the [costs follow the event] approach is 

that the successful party should not be out of pocket for having to vindicate its rights or for having to defend a claim 

that was wrongfully brought.”) (collecting English law authorities); NS United Kaiun Kaisha, Ltd. v. Cogent Fibre 

Inc. Ad Hoc Arb., Final Award, ¶ 93 (Jan. 23, 2015) (item 88) (in awarding attorneys’ fees, the tribunal noted that 

under “[t]he law of damages,” “the protracted proceedings [and improper conduct in the arbitration] created costs 

and fees which would not have arisen in the normal course of business.”). 

51 Fremak Industries, Inc. v. ISMT Ltd., ICC Case No. 20784/RD/MK, Final Award on Costs, ¶ 109 (Apr. 26, 2018) 

(item 132). 

52 Waincymer on Procedure, supra n. 36, § 15.12.2 (noting as an example that tribunal “ought not to follow the very 

rough rules of thumb in non-U.S. common law jurisdictions that distinguish between party/party costs and 

solicitor/client costs, regularly only awarding the former and often as little as 40% of the fees actually charged”). 

53 Bühler, supra n. 1, at 272. 
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whether fees and expenses are reasonable. Some tribunals have noted New York rules or practices 

but considered themselves not to be bound by them.54 

Where, however, a tribunal awards costs not as an exercise of authority provided by 

arbitration rules or the inherent powers of an international arbitral tribunal, but rather because the 

substantive law governing the merits, such as a claim based on a U.S. or other statute, contemplates 

an award of attorneys’ fees and expenses, tribunals will often look to measures of reasonableness 

provided by that law or by courts interpreting that law. For example, the federal Racketeer 

Influenced and Corrupt Organizations Act (“RICO”), provides that a successful plaintiff can 

recover treble damages and attorneys’ fees.55 Where an arbitration claimant successfully asserted 

a RICO claim, the tribunal looked to U.S. federal law authority on what fees and expenses were 

properly awarded, including case law on “[t]he going rate” for photocopying, reasonable hourly 

rates for lawyers in commercial litigation in New York, and whether office supplies were 

awardable.56 

4. Overall Impression of Excessiveness vs. Disallowance of Specific Work 

Where tribunals have disallowed fees or expenses as unreasonable, they have followed one 

of two approaches—an item-by-item approach, or an overall evaluation of reasonableness 

resulting in, typically, a percentage reduction (sometimes supported with specific examples). 

Examples of the item-by-item approach are: 

• Bar-B-Q Products, LLC v. Union Square Limited, in which the tribunal declined to 

award fees for researching and drafting a petition to confirm an anticipated award 

before the award was issued and “before [Claimant] actually took some action 

indicating that it was seeking to avoid the arbitration.”57 

• Digene Corp. v. F. Hoffmann-La Roche Ltd., in which the tribunal disallowed fees 

incurred by an intervenor in advancing certain claims and theories that the tribunal 

 
54 E.g., Digene Corp. v. F. Hoffmann-La Roche Ltd., ICDR Case No. 50-18-T-00502-06, Final Award, ¶ 75 (Aug. 

12, 2009) (item 65) (denying objection to a “request for certain witness costs, as well as a myriad of out-of-pocket 

costs” that “are not recoverable under New York law or a Southern District of New York local rule regarding 

recovery of taxable costs after judgment,” noting that “Article 31 of the ICDR Rules is not rigid and provides the 

Panel wide latitude in deciding what costs to award”). But see Faurschou Projects APS v. Cheim and Read, LLC, 

JAMS Case No. 1425031946, Final Award, ¶¶ 102-03 (June 22, 2021) (item 15) (relying on paralegal rates that 

“courts in New York generally find reasonable” to cap claimed paralegal rates at $195 per hour rather than the 

$261/hour claimed). 

55 18 U.S.C. § 1964(c). 

56 Branigan ex rel. Pangea Cap. Mgmt.. LLC v. Lakian, JAMS Case No. 1425012628, Amended Partial Final 

Award, ¶¶ 219, 225 (Jan. 15, 2016) (item 77). 

57 ICDR Case No. 01-20-0005-4914, Second Partial Final Award, ¶¶ 11, 15 (Dec. 3, 2021) (item 10) (noting in ¶ 11 

that the applicable test was whether, “at the time the work was performed, a reasonable attorney would have 

engaged in similar time expenditures”) (quoting Grant v. Martinez, 973 F.2d 96, 99 (2d Cir. 1992)). 
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regarded as unnecessary, apparently because they were duplicative of issues 

addressed by the parties.58 

• Tecnoconsult Constructores S.A. v. Thyssenkrupp Robins Inc., in which, in addition to 

an overall reduction discussed below, the tribunal disallowed the costs of several 

expert reports and a legal opinion that the tribunal found unhelpful and unnecessary.59 

The more common approach, however, when fees or expenses are reduced because they 

are deemed unreasonable, is a holistic evaluation. This overall assessment is undoubtedly driven 

in substantial part by the fact that it is often difficult and laborious to separate work that lawyers 

perform in an arbitration as devoted to particular issues, claims or submissions, because work on 

related tasks generally proceeds in parallel. Examples of reductions of this holistic kind are: 

• Tecnoconsult Constructores S.A. v. Thyssenkrupp Robins Inc., in which the tribunal 

reduced the legal fees awarded by 50%, citing numerous examples of the prevailing 

parties having “raised an excessive number of issues and thereby unduly 

complicat[ing] the case.”60 

• WDIG Mobile LLC v. Digital Communication Warehouse Inc., in which the tribunal 

reduced fees of outside counsel by 20% and in-house counsel by 40%, finding that 

“the number of hours claimed . . . is disproportionate to both the amount at stake and 

the issues that arose.”61 

• Landmark Ventures Inc. v. Insightec Ltd., in which the tribunal reduced the claimed 

fees by 20% in consideration of several enumerated factors, including that the request 

included fees incurred by the respondent prior to the filing of the request for 

arbitration, the retention of numerous counsel who did not appear at the hearing, and 

the dual role of one lawyer as both outside general counsel and witness.62 

 
58 ICDR Case No. 50-181-T-00502-06, Final Award, ¶ 66 (Aug. 12, 2009) (item 65) (“The Panel does agree, 

however, that the time incurred relating to Gen-Probe’s claim that Digene improperly acquired rights under the 

CLA, as well as Gen-Probe’s reopening of the San Diego proceedings, was unnecessary, and therefore disallows 

those fees in the amount of $82,397.50 and $8,415.00, respectively.”). 

59 ICC Case No. 14267/EBS/VRO, Final Award, ¶ 50(b)-(f) (June 18, 2010) (item 63) (disallowing fees for expert 

reports, including a report that “extended beyond the proper scope of expert opinion and addressed factual issues in 

dispute” and “provided a review of [another expert’s report] in an unnecessary and questionable attempt to bolster 

the credibility of [the other] report”). 

60 Id. ¶¶ 58-60. The tribunal cited, among other things, submitting memorials exceeding 1,000 pages with “witness 

statements and documents filling an additional six boxes”; preparing an 89-page list of issues that identified 99 

separate factual and legal issues and was “of limited assistance to the Tribunal”; and engaging in “scorched earth 

tactics throughout the course of the dispute” necessitating fourteen procedural orders. The tribunal also noted that 

the other side had achieved “modest success” on certain claims. Id. 

61 JAMS Case No. 1425002360, Final Award, ¶¶ 2, 7-9 (June 22, 2010) (item 64) (concluding that “a claim for over 

1200 hours is just too high” where the award was for $382,539.50 and the fee request sought $371,809.58 in counsel 

fees). 

62 ICC Case No. 18807/VRO/AGF, Final Award, ¶ 172 (Oct. 8, 2013) (item 110). 
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• IQE PLC v. Solar Junction Corporation, in which the tribunal reduced the prevailing 

party’s legal fees from $5.4 million to $4 million on account of several factors, 

including “the proportionality of the expenses in light of the exposure.”63 

5. Prevailing Party/Non-Prevailing Party Costs Disparity 

A recurring issue in considering the reasonableness of fees arises when the winning party’s 

fees are substantially larger than those of the non-prevailing party, sometimes several times larger. 

Numerous commentators observe that comparing fees of claimant’s and respondent’s counsel may 

have limited value. In the words of Micha Bühler, “[e]ven if the costs of one side are much higher 

than those of the other, that does not make them unreasonable per se.”64 Indeed, several tribunals 

in our sample set of costs awards found all of the costs claimed by the prevailing party to be 

reasonable notwithstanding that those costs far exceeded the costs of the non-prevailing party.65 

These results may be understood as recognizing the superior skills of the winning counsel (the 

“you get what you pay for” school of thought) or the differences in legal costs in different 

jurisdictions and a respect for a party’s choice of counsel. 

By the same token, when the non-prevailing party’s legal fees greatly exceed those of the 

winning party, tribunals commonly award 100% of the winning party’s claims.66 

 
63 LCIA Case No. 183861, Final Award, ¶¶ 181, 186 (Jan. 17, 2020) (item 34). The quantified amount in dispute 

was approximately $45 million Id. at ¶ 96. The other factors mentioned included that the non-prevailing party “had 

a serious and legitimate litigation position” and lacked information prior to the arbitration about key parts of the 

winning party’s claims. Id. ¶ 186. 

64 Bühler, supra n. 1, at 273. Accord Wahab, supra n. 40, at 472-73 (“[T]he legal costs incurred by a party may still 

be considered reasonable even though they are higher than those incurred by the other party because depending on 

the circumstances of the particular case a party may be forced to incur more costs.”); Waincymer on Procedure, 

supra n. 36, at 1240-41 (A tribunal “cannot a priori presume that one party’s costs are too high and/or the other’s too 

low simply because of marked national differentials.”); Pierre A. Karrer, Costs Follow the Event: Or Rather the 

Events, in FINANCES IN INTERNATIONAL ARBITRATION: LIBER AMICORUM PATRICIA SHAUGHNESSY 243, 249 

(Sherlin Tung et al. eds., 2019) (“Normally, even in such a case [where the costs claimed by one side are more than 

twice of those claimed by the other], the Arbitral Tribunal will just accept the amount claimed by each side overall 

at the end of the arbitration.”). 

65 E.g., Cognac Ferrand SAS v. Mystique Brands, LLC, ICDR Case No. 01-17-0007-4323, Final Award, ¶¶ 145-46, 

154-55 (May 1, 2020) (item 28) (awarding 100% of winner’s costs even though they were 2.4x loser’s costs: 

“[Loser] decided to bring its claim on a small budget, but [winner] did not need to follow that same approach.”); 

Glob. Tungsten & Powders Corp. v. Largo Res. Ltd., ICC Case No. 19566/AGF/RD, Final Award, ¶ 264 (Nov. 24, 

2014) (item 101) (finding both parties’ costs reasonable even though Respondent’s costs were nearly 1.6x 

Claimant’s, noting that Respondent was represented by two firms rather than one and “[t]he disparity in New York’s 

legal billing rates and those of Philadelphia . . . may account for the higher figures in New York”); Big Sky Juice, 

LLC v. Overseas Priv. Inv. Corp., ICDR Case No. 50-195-T-00233-12, Final Award, ¶¶ 33-35 (Apr. 16, 2014) (item 

96) (awarding 100% of winner’s costs even though they recorded 3x the hours of loser’s counsel, noting that “[t]he 

reasonableness of the sums required to defend a claim are not limited by the sums that a claimant expends in making 

its claim . . . .” and noting complexity of dispute). 

66 E.g., Iberdrola Energy Projects, Inc. v. Footprint Power Salem Harbor Dev. LP, ICDR Case No. 01-18-0001-

6009, Final Award, ¶¶ 297-99 (Oct. 15, 2021) (item 21) (awarding full amount of winner’s claimed costs of $14 

million where loser’s costs exceeded $50 million); Dreymoor Fertilizers Overseas Pte. Ltd. v. AVAgro LLC, ICDR 

Case No. 01-19-0000-3381, Final Award, at 12 (Feb. 15, 2020) (item 29) (finding winner’s fees to be reasonable in 
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Other tribunals, however, have reduced the winning party’s fees, citing the much lower 

fees claimed by the non-prevailing party as evidence—and sometimes the only evidence—of 

unreasonableness.67 These awards appear to reflect the reality that tribunals often have very little 

information about what fees are reasonable in a given jurisdiction and what work needed to be 

done beyond a comparison of the fees incurred or hours spent by the other side. 

6. Change in Law Firms 

Another recurring issue is how to determine the reasonableness of fees where a party 

changed law firms during the arbitration. Some tribunals have adjusted the fees deemed reasonable 

downward on the ground that an adversary should not have to pay for replacement counsel to 

“come up to speed.”68 

C. Conduct of Parties and Representatives Affecting Awards of Costs 

When tribunals decide that costs follow the event, they make a determination of the 

prevailing party and reasonableness of the fees and costs. In doing so, tribunals may consider the 

conduct of a party or its representatives, thereby either increasing or decreasing the amount to be 

borne by the non-prevailing party or even shifting costs entirely against the misbehaving party. 

This section of the Report addresses how often this happens, and why. Reduction of costs awards 

on account of bad conduct is the subject of extensive commentary and provisions in arbitral rules 

and occurs with some frequency—in about a quarter of the awards in our sample that made a costs 
 

light of work performed and when compared to loser’s costs submissions which were “nearly five times the amount 

sought by [winner]”). 

67 E.g., Datron World Commc’ns Inc. v. Aeryon Labs Inc., ICC Case No. 22933/TO, Final Award, ¶¶ 29, 34, 58-61 

(Sept. 9, 2019) (item 8) (where winner’s costs were 3.8x loser’s, tribunal found 78% of claimed costs to be 

reasonable, citing difference as one reason to reduce certain parts of the claims); ArcelorMittal Exploitation Minière 

Can. v. Metso Mins. Can. Inc., ICC Case No. 22034/RD/MK, Final Award, ¶ 315 (Mar. 20, 2019) (item 6) (where 

Respondent incurred 2.2x of legal costs incurred by Claimant, the tribunal fixed Respondent’s reasonable costs as 

average of costs incurred by each side: “Although the Parties are free to organize the defense of their claims as they 

see fit, one cannot expect that the other Party contribute in full to the consequences of such choice.”); Abengoa 

Mex., S.A. de C.V. v. Eolica Tres Mesas, S. de R.L. de C.V., ICDR Case No. 01-16-0004-4305, Award, ¶¶ 8.4.4-8.4.7 

(Aug. 9, 2018) (item 119) (where winner’s legal fees were 1.9x loser’s, and where winner failed to provide 

breakdown of hourly rates and time spent, the tribunal reduced the winner’s fees to slightly more than midpoint 

between the two sets of fees); Premium Petrol. Servs. Corp. v. Superior Energy Servs. Colom., S.A.S., ICC Case No. 

21574/RD/MK, Final Award, ¶ 588 (July 19, 2018) (item 142) (where winner’s legal fees were 1.5x of loser’s, 

tribunal reduced fees to approximately equal loser’s “in light of (i) the total amount in dispute and (ii) the legal fees 

incurred by [loser] which are substantially lower than [winner’s] legal costs”); ECP Africa FII Invs. LLC v. Reddy, 

LCIA Case No. 132329, Final Award, ¶¶ 160-65 (Feb. 13, 2014) (item 100) (Where winner incurred nearly 3.5x as 

much in legal costs as incurred by loser, the tribunal deemed a figure somewhat above the midpoint (2.3x) to be 

reasonable); Osram Sylvania Prods. Inc. v. Tiberon Mins. Ltd., ICC Case No. 15067/JEM, Final Award, ¶¶ 226, 229 

(Sept. 12, 2008) (item 68) (noting that winner’s fees and expenses were approximately 60% greater than loser’s and 

that winner had not prevailed on counterclaim in reducing fee award by 40%). 

68 Commodities & Mins. Enter. Ltd. v. CVG Ferrominera Orinoco, C.A., Ad Hoc Arb., Final Award, ¶¶ 621-22 

(Dec. 20, 2018) (item 130) (reducing $6.3 million claim by approximately $200,000 “for the time we estimate was 

spent for [new firm] to ‘get up to speed’”); Rubin Films LLC v. IOM Film LLC, JAMS Case No. 1425014098, Final 

Award, ¶¶ 34-36 (June 29, 2015) (item 91) (“Although Claimant was free to choose to use multiple counsel, it is not 

entitled to reimbursement for duplication of effort.”); see also Datron World Commc’ns Inc. ICC Case No. 

22933/TO at ¶ 59 (where one partner of law firm left the firm and was replaced by another, the tribunal reduced the 

successor’s hourly rate to that charged by the earlier partner) (item 8). 
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award, the tribunal altered the costs award on account of the conduct of the parties. We first address 

arbitral rules regarding costs awards based on party misconduct, as well as other sources of soft 

law or surveys of awards; we then briefly summarize the views of other commentators on the 

subject and provide an overview of arbitral practice, in particular as reflected in our sample of 

awards in New York-related international arbitrations. 

1. Arbitral Rules 

The rules of the leading international arbitral institutions often include express provisions 

that permit tribunals to consider the conduct of the parties and, by extension, their representatives, 

in their awards of costs.69  Those rules generally do not provide specific guidance as to when it is 

reasonable or appropriate to increase or decrease an award of costs on account of party conduct.70 

As discussed further below, whether or not explicitly mentioned in the applicable rules, arbitral 

tribunals frequently consider the conduct of the parties in awarding costs. 

2. IBA Guidelines and ICC Report 

The International Bar Association (the “IBA”) has adopted guidelines that bear on conduct 

in arbitrations. The IBA Rules on the Taking of Evidence in International Arbitration apply a good 

faith standard: “[i]f the Arbitral Tribunal determines that a Party has failed to conduct itself in 

good faith in the taking of evidence, the Arbitral Tribunal may, in addition to any other measures 

available under these Rules, take such failure into account in its assignment of the costs of the 

arbitration, including costs arising out of or in connection with the taking of evidence.”71 The IBA 

Guidelines on Party Representation in International Arbitration address various categories of 

counsel misconduct in an arbitration and, in cataloging various potential remedies for such 

conduct, observe that misconduct by party representatives may be considered in awarding costs.72  

The ICC issued a Report of the ICC Commission on Arbitration and ADR Task Force on 

Reducing Time and Costs in Arbitration in 2012, re-published in 2018, that identified measures to 

be considered at various stages of the proceeding. With respect to the award of costs at the 

conclusion of the case, the report found that “[t]he allocation of costs can be a useful tool to 

 
69 E.g., ICC Rules Art. 38(5) (2021) (listing among relevant circumstances to be considered in making an award of 

costs “the extent to which each party has conducted the arbitration in an expeditious and cost-effective manner”); 

ICDR Rules Art. 22(8) (2021) (“The parties shall make every effort to avoid unnecessary delay and expense in the 

arbitration. The arbitral tribunal may allocate costs, draw adverse inferences, and take such additional steps as are 

necessary to protect the efficiency and integrity of the arbitration.”); JAMS Rules Art. 30.2 (2021) (The provision 

barring punitive or exemplary damages “will not limit the Tribunal’s authority to take into account a party’s dilatory 

or bad faith conduct in the arbitration in apportioning arbitration costs between or among the parties.”). But see 

UNCITRAL Rules Art. 42 (2021) (providing simply that the arbitral tribunal “may apportion . . . costs between the 

parties if it determines that apportionment is reasonable, taking into account the circumstances of the case”). 

70 An exception is the reference in the JAMS International Arbitration Rules (Art. 36) to “dilatory or bad faith 

conduct.” 

71 Art. 9(8) (2021) (formerly Art. 9(7) under the 2010 edition of those Rules). 

72 IBA, IBA Guidelines on Party Representation in International Arbitration at 16-17 (2013), 

https://www.ibanet.org/MediaHandler?id=6F0C57D7-E7A0-43AF-B76E-714D9FE74D7F. 

https://www.ibanet.org/MediaHandler?id=6F0C57D7-E7A0-43AF-B76E-714D9FE74D7F
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encourage efficient behaviour and discourage unreasonable behaviour.”73 The Commission 

addressed the kind of conduct that could affect the costs award: “Unreasonable behaviour could 

include: excessive document requests, excessive legal argument, excessive cross-examination, 

dilatory tactics, exaggerated claims, failure to comply with procedural orders, unjustified 

applications for interim relief, and unjustified failure to comply with the procedural timetable.”74 

3. Theoretical Bases for Relying on Conduct as a Basis for Awarding Costs 

Arbitration commentators and academics identify two principles for relying upon party or 

representative conduct in connection with costs awards: conduct that tends to increase the costs of 

the arbitration proceeding, and conduct that violates norms of fairness and the integrity of the 

process. 

Many commentators focus on the effects of improper conduct on increasing the costs of 

the arbitration. As Klaus Peter Berger notes, the award of costs is “an important mechanism for 

the arbitral tribunal to fulfil its own responsibility in ensuring efficient and cost-effective 

proceedings.”75 Commentators have also recognized that awards of costs may have a role in 

discouraging bad behavior beyond merely indemnifying the other party for the additional costs 

incurred. Waincymer summarizes the two approaches as follows: 

Where problematic tactics are concerned there is a need to consider whether 

costs are to be used merely as an indemnity for losses that result, or as a 

sanction. Such a sanction can hopefully operate as a deterrent, although 

again only if the parties are aware at the outset that this approach might be 

taken. Where indemnity is concerned, there is a need to consider the impact 

of the behaviour on costs and whether the behaviour has actually led to 

wasted costs as a result. If so, it is less contentious to make an adverse costs 

order. However, if the behaviour is unreasonable or disrespectful of the 

tribunal’s orders but does not occasion significant extra cost, a tribunal 

might be less inclined to make an adverse costs award that simply looks as 

if it is being punitive, although under most discretions it would still have 

the power to do so.76 

Waincymer also catalogues examples of conduct which contributes to increased costs: 

“failure to comply with deadlines requiring follow-up communications and amendments to 

timetables, late delivery of materials requiring postponement of the hearing, failure to produce 

documents when required, non-appearance without notice, failure to agree or sign reasonable terms 

of reference, and waste-fully revisiting matters already decided by the tribunal.”77 Micha Bühler 

 
73 ICC Arbitration & ADR Commission, Controlling Time and Costs in Arbitration at 15 (2018), 

https://iccwbo.org/wp-content/uploads/sites/3/2018/03/861-2-ENG-Controlling-Time-and-Costs-in-Arbitration.pdf . 

74 Id. 

75 Klaus Peter Berger, Cost Sanctions for Delaying Tactics in International Arbitration, in FINANCES IN 

INTERNATIONAL ARBITRATION: LIBER AMICORUM PATRICIA SHAUGHNESSY 13, 24 (Sherlin Tung et al. eds., 2019). 

76 Waincymer on Procedure, supra n. 36, at 1224. 

77 Id. 

https://iccwbo.org/wp-content/uploads/sites/3/2018/03/861-2-ENG-Controlling-Time-and-Costs-in-Arbitration.pdf
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observes, “ICC tribunals have regularly awarded costs against or refused, partially or entirely, to 

award costs to a prevailing party as a sanction against dilatory, obstructive or otherwise improper 

procedural conduct.”78 

Gary Born advises, however, that tribunals should not punish good-faith tactics: “Where 

one of the parties was uncooperative or inefficient, it was less likely to recover its costs (or its full 

costs); in some cases, a party that has adopted unnecessary litigation tactics has been held liable 

for costs. On the other hand, where there was a good faith basis for the parties’ differing positions, 

ICC tribunals were more likely to leave the parties to bear their own costs.”79 Several of the awards 

the Committee studied, discussed below, declined to award costs for conduct that was undertaken 

in good faith, and several others declined to find that questionable conduct rose to the standard of 

“bad faith.”80 

4. Arbitral Practice in Considering Conduct in Awarding Costs 

Most tribunals do not mention bad conduct by parties in costs awards, presumably because 

most parties and counsel behave acceptably, or at least acceptably enough that the tribunal does 

not feel a need to discuss the point. In our sample of 117 awards New York-related international 

arbitrations in which costs were awarded to a prevailing party, the tribunal discussed conduct 

issues (beyond common cursory statements that the parties’ conduct was good or praising counsel 

conduct) in 38 awards (32%).81 Of those 38 awards, in 30 (or 79% of the awards where conduct 

was discussed and 25% of awards in which costs were awarded to a prevailing party) the conduct 

affected the ultimate costs award; in the remaining 8 awards, the tribunal declined to alter the costs 

award on account of the claimed bad conduct. The 30 costs awards that were affected by conduct 

can in turn be divided into two not-entirely-separate categories: awards in which the tribunal 

sought only to compensate a party for the extra costs imposed by the other party’s conduct, such 

as protracting proceedings, litigating non-meritorious issues, and failing to comply with scheduling 

orders (there were about 23 such awards in our sample); and cases in which the tribunal sought to 

sanction or otherwise address misconduct without clear reference to the increased costs incurred 

by the other side (there were about seven such awards in our sample). 

(a) Costs Awards that Sought to Compensate for Misconduct 

Compensating one party for costs incurred due to conduct by the other party was the 

reasoning for adjustments to costs awards given in 23 (80%) of the 29 cases.82 Typical findings of 

 
78 Bühler, supra n. 1, at 266. 

79 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION § 23.08[C] (3d ed. 2021). 

80 We discuss in Part Three below the question of when tribunals should raise the issue of costs, a subject on which 

there are competing considerations, one of which is putting parties on notice that bad conduct may result in adverse 

costs awards. See infra Section III(B) at p. 52. 

81 Misconduct can also result in an award of costs under the American Rule. This section of our report is focused on 

the application of the Loser Pays principle, and does not address cases in which costs were awarded on account of 

misconduct in American Rule cases. 

82 Caroleng Invs. Ltd. v. Bluestone Res., Inc., ICC Case No. 23546/MK, Final Award, ¶¶ 97, 402 (May 13, 

2020) (item 18); Toshiba Corp. v. Shenzhen MTC Co., ICDR Case No. 01-14-0000-1226, Final Award, ¶ 10 (Sept. 
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conduct that resulted in compensation for unnecessarily increasing the costs of the arbitration 

included: 

• Creating “unnecessary work” by an unsuccessful application for an “initial award”

and objections and applications related to an arbitral subpoena.83

• Conduct that required delaying the hearing.84

• Respondent’s tardy and, in some instances, disorganized production of documents.85

• “[P]rotracted proceedings, the unreasonably extensive discovery proceedings

requiring the panel’s rulings, [and] the force majeure notice which was a non-

issue.”86

• Respondent resisted and delayed compliance with Interim Award relying on a legally

untenable argument.87

• Claimant withdrew a claim entirely.88

8, 2015) (item 57); T. Co. Metals v. Dempsey Pipe & Supply Inc., ICDR Case No. 50-154-T-00278-06, Amended 

Final Award, ¶¶ 167-68 (June 4, 2007) (item 70); NS United Kaiun Kaisha, Ltd. v. Cogent Fibre Inc., Ad Hoc Arb., 

Final Award, ¶ 93 (Jan. 23, 2015) (item 88); Celestial Airways v. Associated Air Center, ICDR Case. No. 50-181-T-

00400-09, Final Award, ¶¶ 104-105 (July 12, 2012) (item 41); Big Sky Juice v. OPIC, ICDR Case No. 50-195-T-

00233-12, Final Award, ¶¶ 28-29 (Apr. 16, 2014) (item 96); Arcelormittal Exploitation Minière Canada v. Metso 

Minerals Canada Inc., ICC Case No. 22034/RD/MK, Final Award, ¶¶ 312, 315 (Mar. 20, 2019) (item 6); Solgar, 

Inc. v. Oakleaf Wholesome Foods, Inc., ICC Case No. 23786, Final Award, ¶ 121 (Aug. 21 2019) (item 115); 

Toshiba Corp. v. Coby Elecs. Co., ICDR Case No. 50-117-T-00478-10, Final Award, ¶¶ 17, 19(8) (Sept. 8, 2011) 

(item 57); Aguaytia Energy del Peru S.R.L. v. Maple Gas Corp. del Peru S.R.L., ICC Case No. 23137/MK, 

Addendum to Application for Correction of Award, ¶ 42 (Apr. 23, 2019) (item 4); Ginza 3, LLC v. Parmwood 

Assignment LLC, ICC Case No. 21177/RD, Final Award, ¶¶ 192-93 (Apr. 24, 2017) (item 121); Platform Consulting 

Grp., LLC v. Medsis, ICDR Case No. 01-19-0000-3189, Final Award, ¶¶ 5, 52 (Nov. 20, 2019) (item 114); Cognac 

Ferrand SAS v. Mystique Brands, LLC, ICDR Case No. 01-17-0007-4323, Final Award, ¶ 153 (May 1, 2020) (item 

28); Landmark Ventures Inc. v. InSightec Ltd., ICC Case No. 18807/VRO/AGF, Final Award, ¶ 165 (Oct. 8, 2013) 

(item 111); Landmark Ventures Inc. v. InSightec Ltd., ICC Case No. 18807/VRO/AGF, Decision and Addendum on 

Costs, ¶ 59 (Dec. 20, 2013) (item 110); Tradiverse Corp. v. Luzar Trading S.A., ICDR Case No. 01-18-0003-6326, 

Final Award, ¶ 78 (Dec. 20, 2019) (item 35); TBS Middle East Carriers, Ltd. v. United Quarriers, Ad Hoc Arb., 

Final Award, ¶¶ 30-31 (Nov. 11, 2013) (item 39); Jolen, Inc. v. Kundan Rice Mills, Ltd., ICC Case No. 

21848/RD/MK, Final Award, ¶¶ 110-12 (Dec. 17, 2019) (item 112); ArcelorMittal USA LLC v. Essar Steel Ltd., 

ICC Case No. 22187/RD/MK, Final Award, ¶ 169 (Dec. 19, 2017) (item 144); Benihana of Tokyo, LLC v. EHP 

(Gold Coast) PTY Ltd., ICC Case No. 21397/RD/MK, Final Award, ¶ 99 (Dec. 23, 2017) (item 146). See also infra 

n. 92(concerning awards of costs where sealed offers had been rejected).

83 T. Co. Metals v. Dempsey Pipe & Supply Inc., Amended Final Award, supra n. 82. 

84 Caroleng Invs., Ltd. v. Bluestone Res., Inc., Final Award, supra n. 82. 

85 Toshiba Corp. v. Shenzhen MTC Co., Final Award, supra n. 82. 

86 NS United Kaiun Kaisha, Ltd. v. Cogent Fibre Inc., Final Award, supra n. 82. 

87 Celestial Airways v. Associated Air Center, Final Award, supra n. 82. 

88 Arcelormittal Exploitation Minière Canada v. Metso Minerals Canada Inc., Final Award, supra n. 82. For a 

further discussion of awards of costs when claims are withdrawn, see Section II(A)(2), supra pp. 14-15. 
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• Respondent failed to participate.89 

• Repeated failures, without reasonable excuse, to comply with procedural orders.90 

In one case, the tribunal faulted both sides equally in addressing their conduct in relation 

to the award of costs.91 

Three of those 23 cases belong in this category only because of the failure to accept a sealed 

settlement offer made before the award and revealed in the costs phase, where the offer was 

superior to the outcome, indicating to the tribunal that the cases should have been settled rather 

than litigated.92 

(b) Costs Awards that Sought to Sanction Misconduct 

The second category of cases where tribunals based the costs decision upon conduct 

consists of cases where the tribunal sought to sanction conduct that was considered to violate 

appropriate norms, without explicit reference to the additional costs imposed on the other side. 

This factor was primarily relied upon in seven of the 29 cases.93 

What sorts of conduct were addressed by the tribunals? A breach of the implied good faith 

contractual duty to arbitrate was considered by the tribunal in one case in our survey to support a 

prevailing party costs award.94 The tribunal faulted Respondent for ignoring deadlines, failing to 

pay its share of the advance on costs, and filing a non-meritorious motion in its home courts to 

stay arbitration. 

 
89 Solgar, Inc. v. Oakleaf Wholesome Foods, Inc., Final Award, supra n. 82; Platform Consulting Grp., LLC v. 

Medsis, Final Award, supra n. 82. 

90 Landmark Ventures Inc. v. InSightec Ltd., Final Award, supra n. 82. See also ArcelorMittal USA LLC v. Essar 

Steel Ltd., Final Award, supra n. 82. 

91 Daesang Corp. v. The NutraSweet Co., Final Award, supra n. 38. 

92 Hotel TOC, Inc. v. Trump Panama Mgmt. LLC, ICC Case. No. 23149/MK, Final Award, ¶¶ 209-12 (Mar. 20, 

2020) (item 32); NDrive v. LGE, ICC Case No. 21512/RD/MK, Final Award, ¶¶ 107-13, 137-52 (Mar. 20, 2018) 

(item 131); Hawaii Pacific Teleport L.P. v. Peraton Gov’t Commc’ns, Inc., ICC Case No. 24178/MK, Final Award, 

¶ 106 (June 22, 2020) (item 31). In one award in our sample, the tribunal noted that a sealed offer was worse than 

the result obtained, and found it had no effect on the costs award. Iberdrola Energy Projects, Inc. v. Footprint 

Power Salem Harbor Development LP, ICDR Case No. 01-18-0001-6009, Final Award, ¶ 296 (Oct. 15, 2021) (item 

21). 

93 Mpowerd Inc. v. David Joseph Bunevacz, ICDR Case No. 50-20-1400-0016, Partial Final Award, ¶ 11 (Feb. 11, 

2016) (item 76); Ama Prop Ltd. v. Indiabulls Fin. Servs. Ltd., ICDR Case No. 50-181-T-00044-10, Final Award, ¶¶ 

197-203 (Mar. 21, 2011) (item 48); Batca Global A.S. v. Prams Water Shipping, Co., Ad Hoc Arb., Final Award, ¶¶ 

81-83 (Nov. 13, 2015) (item 83); CE Int’l Res. Holdings LLC v. S.A. Minerals Ltd. P’ship, ICDR Case No. 50-503-

T-00481-12, Final Award, ¶¶ 79-80 (May 24, 2013) (item 108); Cessna Fin. Corp. v. Gulf Jet LLC, ICC Case No. 

18769/VRO/AGF, Final Award, ¶¶ 231-33 (Jan. 17, 2014) (item 99); Towboat Nantucket Sound, Inc. v. Rodney van 

Trent Farnsworth, Ill, Ad Hoc Arb., Final Award, ¶¶ 33, 39 (Nov. 15, 2013) (item 40); Tecnoconsult Constructores 

S.A. v. Thyssenkrupp Robins Inc., ICC Case No. 14267/EBS/VRO, Final Award, ¶¶ 41, 57-60, 71 (June 18, 2010) 

(item 63). 

94 Cessna Fin. Corp. v. Gulf Jet LLC, Final Award, supra n. 93. 
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Other examples of inappropriate conduct or misconduct that tribunals relied upon in 

awarding costs without referring to the additional costs imposed on the other side are: 

• Respondent “repeatedly engaged both alone and with others in schemes to harm 

Claimant.”95 This was the only case in our sample where the parties would normally 

have borne their own costs but the conduct of one party led to a cost-shifting award 

against that party for the sole reason of its conduct. 

• Claimant was to blame for proceeding too hastily to arbitration, claimant’s principal 

engaged in deceptive conduct, and both parties were “hot-headed.” Counsel, however, 

were commended.96 

• Repeatedly failing to follow the tribunal’s orders to establish an escrow account for 

eventual payment of arbitrator fees and expenses.97 

• Respondent “repeatedly attempted to obstruct or delay these and related proceedings, 

and/or to defy judicial or arbitral orders.”98 

• “Scorched-earth tactics,” the “sheer volume of issues raised,” and general lack of 

mutual cooperation to make the arbitration efficient.99 

In addition to awarding costs, tribunals sometimes address bad conduct with procedural 

remedies. In Premium Petroleum Services Corp. v. Superior Energy Services Colom., S.A.S., for 

example, in addition to awarding costs to the prevailing party, the tribunal dealt with the attempt 

by one of respondent’s senior managers to interfere with a witness offered by claimant by offering 

unspecified future business opportunities. In response, the tribunal denied respondent the right to 

cross-examine that witness, and in its final award accepted that witness’s unimpeached 

testimony.100 

(c) Awards that Declined to Alter Costs Awarded on Account of Misconduct 

Eight of the 38 awards that discussed conduct in connection with a costs award (about 

21%) declined to accept arguments to award or reduce costs because the conduct did not justify 

it.101 

 
95 Mpowerd Inc. v. David Joseph Bunevacz, Final Award, supra n. 93. 

96 Ama Prop Ltd. v. Indiabulls Fin. Servs. Ltd., Final Award, supra n. 93. 

97 Batca Global v. Prams Water Shipping, Final Award, supra n. 93. 

98 CE Int’l v. S.A. Minerals, Final Award, supra n. 93. 

99 Tecnoconsult Constructores S.A. v. Thyssenkrupp Robins Inc., Final Award, supra n. 93. 

100 ICC Case No. 21574/RD/MK, Final Award, ¶¶ 189-91, 200-06 (July 19, 2018) (item 142). 

101 Selex Galileo, Inc. v. Nomir Med. Techs., Inc., ICDR Case No. 01-17-0003-0930, Award, ¶¶ 74, 277-81 

(Aug. 11, 2020) (item 37); Bryan Sexton v. Jake Karam, ICDR Case No. 50-148-T-00408-11, Final Award, ¶¶ 216-

17 (July 28, 2014) (item 98); Phillips Petroleum Co. Venezuela. Ltd. v. Petroleos de Venezuela, S.A., ICC Case No. 

20549/ASM/JPA (C-20550/ASM), Final Award, ¶¶ 1131-33, 1152, 1155 (Apr. 24, 2018) (item 45); Gas Nat. 

Approvisionamientos SDG, SA. v. Atl. LNG Co. of Trinidad & Tobago, Ad Hoc Arb., Final Award, ¶ 19.b (Feb. 14, 
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One reason tribunals decline to award costs as a sanction against conduct is if the conduct 

did not rise to the level of bad faith, as required by the ICDR Rules102 and the IBA Evidence 

Rules.103 In Selex Galileo, Inc. v. Nomir Medical Technologies, for example, the tribunal drew the 

distinction between conduct that was deficient but not bad faith as follows: 

While [Respondent’s] failure to produce documents timely is obvious, and 

there is no question that the procedures originally employed by 

[Respondent] and its counsel to review, select and produce documents 

[were] deficient, the Tribunal has not seen evidence of the willful 

withholding of documents required to be produced. Mistakes were made, 

but the conduct that led to the late production of documents was at most 

negligent, not intentional.104 

Two other tribunals in our survey discussed but rejected arguments that conduct constituted 

bad faith or otherwise supported a reduced costs award.105 

D. Distinguishing Arbitrator/Institution Fees from Legal Fees and Other Party Costs 

Awards of arbitrator or arbitral institution fees and costs raise some different considerations 

from awards of a parties’ legal and expert fees in a Loser Pays environment. Arbitrator and 

institution fees and costs, having been determined by the tribunal or the arbitral institution, do not 

raise any issues of reasonableness—as a practical matter, they may be said to be per se reasonable. 

In addition, arbitrator and institution fees and costs have a relatively attenuated relationship to 

counsel’s poor conduct and to the parties’ relative success or failure on the merits. That is, while 

counsel conduct and parties advancing claims or defenses that did not succeed can increase the 

amount of time arbitrators must spend on a case, that effect will typically be limited and in any 

case difficult to quantify. In addition, of course, the amount of arbitrator and institution fees is 

almost always significantly less than the amount of legal and expert costs.106 

All of these factors could justify treating awards of arbitrator and institution fees and costs 

differently from awards of legal costs. Some commentators have suggested that, while 

 
2017) (item 120); VimpelCom Ltd. v. Orascom TMT Invs. S.A.R.L., LCIA Case No. 153077, Final Award, ¶ 367 

(Sept. 30, 2017) (item 126); Subway Int’l B.V. v. Ornela Cere, ICDR Case No. 50-114-T-00477-09, Final Award, ¶ 

72 (Aug. 2, 2010) (item 62); Apollo Glob. Mgmt. LLC v Imran Siddiqui, JAMS Case No.1425026462, Final Award, 

¶¶ 87-88 (Apr. 26, 2019) (item 5); Daesang Corp. v. The NutraSweet Co., ICC Case No. 15641/VRO/AGF/RD, 

Final Award, ¶ 195 (June 14, 2016) (item 42). 

102 ICDR Rules, Art. 20(7) (2014 ed.) (now Art. 22(8), 2021 ed.); Art. 31(5) (now Art. 34(5), 2021 ed.). 

103 IBA Evidence Rules (2010), Art. 9(7) (now Art. 9(8), 2020 ed.). 

104 ICDR Case No. 01-17-0003-0930, Final Award, ¶ 280 (11 Aug. 2020) (item 48). 

105 Gas Nat. Approvisionamientos SDG, SA. v. Atl. LNG Co. of Trinidad & Tobago, Ad Hoc Arb., Final Award, ¶ 

19(b) (Feb. 14, 2017) (item 120); VimpelCom Ltd. v. Orascom TMT Invs. S.A.R.L., LCIA Case No. 153077, Final 

Award, ¶ 367 (Sept. 30, 2017) (item 126). 

106 The ICC Commission Report on Decisions on Costs in International Arbitration reported that party costs 

(including lawyers’ fees and expenses, expenses relating to witness and expert evidence, and other costs incurred by 

the parties for the arbitration) amounted to 83% of the overall costs of the proceedings; arbitrator fees made up 15%; 

and ICC administrative expenses made up 2%. ICC Commission Report, supra n. 2, at 3. 
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“[p]rocedural costs tend to be awarded to a ‘prevailing party,’ . . . arbitral tribunals are appreciably 

less inclined to award party costs” to a prevailing party.107 Still, Webster and Bühler conclude that 

the approach of awarding ICC costs, but not legal costs, to the prevailing party “has become a 

minority approach.”108 

Our sample of costs awards in New York-related arbitrations suggests that tribunals do 

distinguish between legal/party fees and arbitration/institutional fees with considerable frequency: 

of approximately 118 awards that made an award of costs under a Loser Pays approach, about 31 

(26%) distinguished between the proportion of legal and other party costs and the proportion of 

arbitrator and institution costs, where the tribunal had discretion to make that determination.109 In 

those 31 awards, the predominant, but not universal, approach was to award the prevailing party 

100% of the arbitrator and institution costs incurred but some lesser amount of party costs 

(consistent with the observations of the commentators noted above). 

In some cases, that reduction in the legal/party costs (and not in the arbitrator/institution 

costs) reflected the fact that the winning party incurred fees that were much greater than the non-

prevailing party,110 or other factors going to the reasonableness of the legal fees incurred,111 which 

logically has an impact only on the legal and party costs awarded. 

 
107 Smit & Robinson, supra n. 40, at 271. The authors suggest that this different treatment could result from “a 

desire not to discourage novel or meritorious—even if unsuccessful—claims and defenses,” and possibly “‘to avoid 

adding insult to injury’” of a ruling in favor of the prevailing party. Id. at 272. See also James H. Carter, A Kiss for 

Arbitration Costs Allocation, 23 AM. REV. INT’L ARB. 459, 479 (2013) (“separating procedural costs from attorney 

fees gives arbitrators a simple but flexible mechanism for sanctioning both inefficiency and/or questionable tactical 

conduct by counsel or a party”). 

108 Thomas H. Webster & Michael W. Bühler, HANDBOOK OF ICC ARBITRATION: COMMENTARY AND MATERIALS ¶¶ 

38-107 (5th ed. 2021). 

109 In an additional eight awards, the tribunal found that the applicable rules or the parties’ agreement barred an 

award of legal and other party costs to the prevailing party but permitted an allocation of arbitrator and institutional 

costs. 

110 E.g., ECP Africa FII Investments LLC v. Mr. G.N.R. Reddy, LCIA Case No. 132329, Final Award, ¶¶ 157, 164-

66 (Feb. 13, 2014) (item 100) (awarding winner 70% of arbitrator and institution costs but only 33% of legal costs 

where winner incurred 3.5 times loser’s legal costs); Osram Sylvania Prods Inc. v. Tiberon Minerals Ltd., ICC Case 

No. 15067/JEM, Final Award, ¶¶ 229-31 (Sept. 12, 2008) (item 68) (awarding respondent 100% of ICC costs but 

only 60% of its legal fees and expenses “in view of the great difference between the parties’ fees and expenses, and 

that it has been unsuccessful on the counterclaim”). 

111 E.g., Tecnoconsult Constructores S.A. v. Thyssenkrupp Robins Inc., ICC Case No. 14267/EBS/VRO, Final 

Award, ¶¶ 53-73 (June 18, 2010) (item 63) (awarding 85% of arbitrator/institution costs but only 51-54% of legal 

costs, disallowing excessive legal costs); WDIG Mobile LLC v. Digital Communication Warehouse Inc., JAMS Case 

No. 1425002360, Final Award, ¶¶ 7-15 (June 22, 2010) (item 64) (awarding 100% of arbitrator/institution costs but 

60-80% of legal fees, on grounds that hours billed were excessive); Towboat Nantucket Sound, Inc. v. Capt. Rodney 

Van Trent Farnsworth, III, Ad Hoc Arb., Final Award, ¶¶ 33, 39 (Nov. 15, 2013) (item 40) (allocating 75% of 

arbitrator fees against the non-prevailing party, but making no award of legal fees because “both parties needlessly 

engaged in a war of attrition over what should have been a relatively simple salvage dispute”); Benihana of Tokyo 

LLC v. EHP, Pty Ltd., ICC Case No. 21397/RD/MK, Final Award, ¶¶ 67-70, 94 (Dec. 23, 2017) (item 146) 

(awarding 100% of arbitrator/institution fees but only 75% of claimed legal costs, on ground that only rates actually 

billed (and not market rates) could be claimed). 
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In other cases, however, the reduction in the amount of legal and party costs awarded 

reflected the fact that the prevailing party did not succeed on all its arguments,112 or a view that 

the non-prevailing party “had a serious and legitimate position.”113 In still other cases where the 

prevailing party had lost on some claims, the tribunal awarded the reverse—some legal fees but 

no amount of arbitrator/institution fees.114 

These results appear to reflect competing policies underlying costs awards. The majority 

of awards in our sample, which apply the same allocation to legal/party costs as to 

arbitrator/institution costs, may be motivated by a view that costs are part of the damages that a 

prevailing party has suffered: in order to be put back in the place it would have been in had the 

other party not breached or otherwise behaved wrongfully, the prevailing party should be awarded 

the costs it expended to correct the wrong. That policy applies equally to legal/party costs and to 

arbitrator/institution costs. 

But the substantial minority of awards in our sample that allocate legal/party costs 

differently from arbitrator/institution costs may reflect access-to-justice concerns: a desire not to 

chill the assertion of claims that were “deservedly brought, even if they are largely unsuccessful 

for sound factual or legal reasons that emerge after an airing by adversarial process.”115 If the 

decision is to shift arbitrator/institution costs but not party/legal costs, that may simply reflect the 

more modest amounts involved in dealing with arbitrator/institution costs, so as to “offer a 

potential sanction [for making tenuous claims or applications] that may be meaningful but not 

disproportionate in view of many arbitrators’ desire not to penalize assertion of all legitimate 

arguments.”116 At the same time, the differential treatment may be a kind of compromise, reducing 

the “sting” of cost shifting in a close case by making no shift as to some portion of the costs 

incurred. 

 
112 E.g., Premium Petroleum Servs. Corp. v. Superior Energy Services Colombia S.A.S., ICC Case No. 

21574/RD/MK, Final Award, ¶ 585 (July 19, 2018) (item 142) (awarding respondent 70% of its legal costs and 

100% of ICC costs of arbitration in view of relative success on the merits); Rock Resource Ltd. v. Altos Hornos de 

Mexico, S.A.B. de C.V., ICC Case No. 18133/CYK, Final Award, ¶¶ 126-29 (May 22, 2014) (item 103) (awarding 

respondent 0% of its legal and other costs, but 100% of its ICC costs, noting “there was a good faith dispute between 

the parties that does not warrant a shifting of the legal and other expenses”). 

113 IQE Plc v. Solar Junction Corp., LCIA Case No. 183861, Final Award, ¶¶ 185-86 (Jan. 17, 2020) (awarding 

100% of arbitrator/institution costs but reducing legal costs award, also noting the “proportionality of the [legal] 

expenses in light of the exposure”). See also the discussion in Section II(A)(4), at supra p. 17, of other cases in 

which the fact that a case was close was a mitigating circumstance in costs awards. 

114 E.g., PDV Sweeny, Inc. v. ConocoPhillips Co., ICC Case No. 16982/JRF/CA, Final Award, ¶¶ 49, 52 (Aug. 18, 

2014) (item 102) (awarding 40% of prevailing party’s legal fees and expenses but 0% of its share of 

arbitrator/institution costs); Global Tungsten & Powders Corp. v. Largo Resources Ltd., ICC Case No. 

19566/AGF/PD, Final Award, ¶¶ 265-66 (Nov. 24, 2014) (item 101) (awarding claimant 33% of its legal and expert 

costs but 0% of its ICC costs); NTI Docomo, Inc. v. Ultra D.O.O., ICC Case No. 15716/VRO, Final Award, ¶¶ 90-

91 (Jan. 26, 2010) (item 59) (awarding claimant approximately 42% of its claimed legal costs on grounds of relative 

success on arguments, but 0% of ICC costs “[b]ecause each party demonstrated a breach on the . . . part of the 

other”). 

115 Carter, supra n. 107, at 479. 

116 Id. 
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The Committee sees merit in both approaches—a single allocation to both legal/party costs 

and arbitrator/institution costs or a differential allocation—but urges tribunals to articulate their 

thinking. Explaining the reasons for treating legal/party costs differently from arbitrator/institution 

costs serves to engender confidence in what can be a significant part of the monetary results of an 

arbitration for the parties. Further, with awards increasingly becoming public as a result of court 

filings seeking confirmation or vacatur, reasoned costs decisions contribute to the development of 

a consistent jurisprudence in an area that has been criticized as “‘inconsistent,’ ‘arbitrary,’ 

‘unpredictable’ and ‘without any apparent reason.’”117 

E. “Unrecoverable” Costs 

Certain categories of party legal costs are sometimes thought of as “unrecoverable.” The 

categories of legal costs addressed in this section—(i) in-house legal (and other) costs, (ii) 

“premium” legal costs in the form of contingency or success fees, (iii) “uplift” fees paid to third-

party litigation funders, and (iv) legal costs for ancillary proceedings—have been said to fall in 

that category. In each case, however, tribunals have found some situations in which it was deemed 

appropriate to award such fees and costs based on the particular circumstances of the case, the 

parties’ arbitration agreement, limits imposed by governing law, and the adequacy of the 

applicant’s evidence. 

1. In-House Legal (and Other) Costs 

Claims for recovery of the costs of in-house counsel and other in-house personnel must 

usually overcome either or both of two hurdles: first is a presumption that legal department lawyers 

and other corporate personnel carry on mainly management-facilitation functions, so that they are 

seen as corporate overhead from a costs perspective; and second, a simple problem of proof and 

quantification, as in-house legal departments are often not set up to record the time in-house 

counsel and others spend on discrete tasks or to attribute a defensible hourly rate to such time. The 

first concern applies with substantially reduced force, however, where in-house counsel fully or 

substantially replaces outside counsel in advocacy and case management responsibilities. Where 

the in-house role is only supportive, the concern that recovery is being sought for a liaison function, 

which may be deemed corporate overhead, can be an obstacle to recovery.  

 (a) Perception of In-House Expenses as Overhead  

Some tribunals appear to have dismissed claims for in-house counsel fees at least in part 

based on a view that those costs are properly viewed as corporate overhead. In one case in our 

sample, for example, the tribunal disallowed a claim for the fees of party representatives where the 

tribunal concluded that the individuals involved “handled this matter as part of their 

employment.”118 

 
117 Smit & Robinson, supra n. 40, at 270 (citing sources). 

118 GE Transportation (Shenyang) Co., Ltd. v. A-Power Energy Generation Systems, Ltd., HKIAC Case No. 

A11074, Final Award, ¶ 321 (Aug. 8, 2012) (item 44). It is unclear whether the “party representatives” referred to 

in-house counsel or other executives assigned to participate in the arbitration. We note that the tribunal also found 

that “there is no evidence that others had to be employed to carry out these individuals’” regular duties, so it may be 
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These awards appear to treat the in-counsel function as corporate overhead and consider 

that it is no more recoverable than the costs of office space and IT systems. The thinking behind 

this presumably is that the legal department lawyer is paid the same compensation and benefits, 

whether or not she is handling particular arbitration cases, and continues to receive the same 

remuneration when those cases are concluded. On the other hand, if the in-house lawyer’s costs 

are directly related to the conduct of the litigation, they may properly be viewed as costs of the 

arbitration, particularly where in-house counsel devotes a significant proportion of his or her time 

to managing litigation for the company. Further, in some circumstances, by having in-house 

disputes lawyers, who are engaged on the basis of annualized compensation and benefits, carry 

out aspects of the conduct of the arbitration, the corporation may more efficiently manage the 

arbitration costs function than it would if outside lawyers were engaged to handle the same 

functions case-by-case. Our survey reveals that some tribunals,119 as well as U.S. and English 

courts,120 have concluded that the costs of in-house work are subject to reimbursement as they 

would be if the work had been done by outside counsel. 

Drawing a line between work that relates directly to the litigation, on the one hand, and 

work done in the ordinary course of business of in-house lawyers acting as “client,” on the other, 

has an unavoidable subjective component. In-house counsel in legal departments of large 

 
that the tribunal was not disallowing the claim because it viewed in-house counsel fees as part of overhead, but 

rather saw a failure of proof that the representatives were in fact conducting tasks focused on the litigation work. 

119 The tribunal awards we have found have not contained much discussion of the particular circumstances that led 

to the award of the costs of in-house counsel in that case. E.g., International Engineering & Constr. S.A. v. Baker 

Hughes Energy Services LLC, ICDR Case No. 01-18-0002-9174, Final Award, ¶¶ 1079, 1089 (Oct. 30, 2002), 

https://jusmundi.com/en/document/decision/pdf/en-international-engineering-construction-s-a-and-greenville-

liquefied-natural-gas-company-ltd-f-k-a-greenville-oil-gas-company-ltd-v-baker-hughes-energy-services-llc-f-k-a-

ge-oil-gas-llc-f-k-a-ge-oil-gas-inc-ge-international-operations-nigeria-ltd-pressure-control-systems-nigeria-limited-

as-successor-to-ge-international-operations-nigeria-ltd-baker-hughes-company-f-k-a-baker-hughes-a-ge-company-

as-successor-to-baker-hughes-energy-services-llc-and-baker-hughes-holdings-llc-f-k-a-baker-hughes-a-ge-company-

llc-as-successor-to-baker-hughes-energy-services-llc-final-award-friday-30th-october-2020 (noting respondents’ 

claims for in-house and outside counsel costs and awarding 95% of amounts claimed in view of conclusion that 

respondents had prevailed on 95% of amount in dispute). In a 2004 study, Micha Bühler concluded that both arbitral 

practice and scholarship supported the position that recoverability ought not to depend on whether the advocacy (or 

other support function) was provided internally or externally, but on the sufficiency and clarity of the evidence of 

the costs incurred. Webster & Bühler, supra n. 108, at 276. 

120 See, e.g., Nicholas Bacon KC and Daniel Saoul KC, The recovery of in-house lawyers’ costs in civil litigation: 

law and practice at 2, 7 (Practical Law practice note) (Under English law, “[i]n principle (and subject to first 

obtaining a favorable costs order), the time spent by in-house legal staff doing legal work in civil litigation is 

recoverable from the other side,” but costs of “marshalling the facts” and “time spent giving instructions to an 

independent solicitor or otherwise operating as ‘the client’” are not recoverable); Practical Law Litigation, 

Recovering In-House Counsel Attorneys’ Fees, at 3 (in the United States, in the particular circumstances where 

attorneys’ fees are in principle recoverable, “courts routinely permit prevailing parties that use in-house counsel to 

litigate a dispute in whole or in part to recover their reasonable in-house counsel attorneys’ fees”) (Practical Law 

practice note); Pittsburgh Plate Glass Co. v. Fidelity and Casualty Co. of N.Y. 281 F.2d 538, 542 (3d Cir. 1960) 

(awarding fees for in-house counsel as well as outside counsel, holding “[t]here is no reason in law or in equity why 

the insurer should benefit from Pittsburgh’s choice to proceed with some of the work through its own legal 

department”); In re Stewart, 2004 WL 3130573 (Bkr. D.D.C. Nov. 10, 2004) (“Attorney’s fees for services of in 

house counsel who act primarily as liaisons between the client and outside counsel are not recoverable under a 

contractual or statutory provision for recovery of attorney’s fees. . . . However, where … in-house counsel, as here, 

actually handles the litigation, the litigant is entitled to recover the cost of such in-house counsel performing the 

work.”), aff’d, 2006 WL 1444067 (D.D.C. May 25, 2006). 

https://jusmundi.com/en/document/decision/pdf/en-international-engineering-construction-s-a-and-greenville-liquefied-natural-gas-company-ltd-f-k-a-greenville-oil-gas-company-ltd-v-baker-hughes-energy-services-llc-f-k-a-ge-oil-gas-llc-f-k-a-ge-oil-gas-inc-ge-international-operations-nigeria-ltd-pressure-control-systems-nigeria-limited-as-successor-to-ge-international-operations-nigeria-ltd-baker-hughes-company-f-k-a-baker-hughes-a-ge-company-as-successor-to-baker-hughes-energy-services-llc-and-baker-hughes-holdings-llc-f-k-a-baker-hughes-a-ge-company-llc-as-successor-to-baker-hughes-energy-services-llc-final-award-friday-30th-october-2020
https://jusmundi.com/en/document/decision/pdf/en-international-engineering-construction-s-a-and-greenville-liquefied-natural-gas-company-ltd-f-k-a-greenville-oil-gas-company-ltd-v-baker-hughes-energy-services-llc-f-k-a-ge-oil-gas-llc-f-k-a-ge-oil-gas-inc-ge-international-operations-nigeria-ltd-pressure-control-systems-nigeria-limited-as-successor-to-ge-international-operations-nigeria-ltd-baker-hughes-company-f-k-a-baker-hughes-a-ge-company-as-successor-to-baker-hughes-energy-services-llc-and-baker-hughes-holdings-llc-f-k-a-baker-hughes-a-ge-company-llc-as-successor-to-baker-hughes-energy-services-llc-final-award-friday-30th-october-2020
https://jusmundi.com/en/document/decision/pdf/en-international-engineering-construction-s-a-and-greenville-liquefied-natural-gas-company-ltd-f-k-a-greenville-oil-gas-company-ltd-v-baker-hughes-energy-services-llc-f-k-a-ge-oil-gas-llc-f-k-a-ge-oil-gas-inc-ge-international-operations-nigeria-ltd-pressure-control-systems-nigeria-limited-as-successor-to-ge-international-operations-nigeria-ltd-baker-hughes-company-f-k-a-baker-hughes-a-ge-company-as-successor-to-baker-hughes-energy-services-llc-and-baker-hughes-holdings-llc-f-k-a-baker-hughes-a-ge-company-llc-as-successor-to-baker-hughes-energy-services-llc-final-award-friday-30th-october-2020
https://jusmundi.com/en/document/decision/pdf/en-international-engineering-construction-s-a-and-greenville-liquefied-natural-gas-company-ltd-f-k-a-greenville-oil-gas-company-ltd-v-baker-hughes-energy-services-llc-f-k-a-ge-oil-gas-llc-f-k-a-ge-oil-gas-inc-ge-international-operations-nigeria-ltd-pressure-control-systems-nigeria-limited-as-successor-to-ge-international-operations-nigeria-ltd-baker-hughes-company-f-k-a-baker-hughes-a-ge-company-as-successor-to-baker-hughes-energy-services-llc-and-baker-hughes-holdings-llc-f-k-a-baker-hughes-a-ge-company-llc-as-successor-to-baker-hughes-energy-services-llc-final-award-friday-30th-october-2020
https://jusmundi.com/en/document/decision/pdf/en-international-engineering-construction-s-a-and-greenville-liquefied-natural-gas-company-ltd-f-k-a-greenville-oil-gas-company-ltd-v-baker-hughes-energy-services-llc-f-k-a-ge-oil-gas-llc-f-k-a-ge-oil-gas-inc-ge-international-operations-nigeria-ltd-pressure-control-systems-nigeria-limited-as-successor-to-ge-international-operations-nigeria-ltd-baker-hughes-company-f-k-a-baker-hughes-a-ge-company-as-successor-to-baker-hughes-energy-services-llc-and-baker-hughes-holdings-llc-f-k-a-baker-hughes-a-ge-company-llc-as-successor-to-baker-hughes-energy-services-llc-final-award-friday-30th-october-2020
https://jusmundi.com/en/document/decision/pdf/en-international-engineering-construction-s-a-and-greenville-liquefied-natural-gas-company-ltd-f-k-a-greenville-oil-gas-company-ltd-v-baker-hughes-energy-services-llc-f-k-a-ge-oil-gas-llc-f-k-a-ge-oil-gas-inc-ge-international-operations-nigeria-ltd-pressure-control-systems-nigeria-limited-as-successor-to-ge-international-operations-nigeria-ltd-baker-hughes-company-f-k-a-baker-hughes-a-ge-company-as-successor-to-baker-hughes-energy-services-llc-and-baker-hughes-holdings-llc-f-k-a-baker-hughes-a-ge-company-llc-as-successor-to-baker-hughes-energy-services-llc-final-award-friday-30th-october-2020
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companies of the kind that are often involved in international arbitration commonly function in a 

hybrid fashion. They carry out some overlapping functions with outside counsel, such as 

participating in the formulation of strategy, reviewing adverse party submissions and evidence, 

editing drafts of the corporation’s planned submissions, and joining in witness testimony 

preparation sessions (for witness statements and for hearings). They may attend each day of a 

hearing and actively join in strategy discussions with outside counsel as the hearing proceeds. They 

may also carry out, with relatively little outside counsel involvement, essential functions such as 

the gathering of documents and electronically stored information (ESI) for the affirmative case 

and for required document production, and they may well be the principal individuals charged with 

interacting with the corporation’s IT and other departments to marshal and sift such data 

efficiently. 

But some of a legal department’s work, in the traditional model, is not directed, at least not 

explicitly, toward winning the case. In-house counsel often, for example, review and approve the 

invoices of outside counsel and shepherd those invoices through the corporation’s vendor payment 

system. Some of the legal department work is facilitative, mitigating the intrusion of the case on 

the functions of management, and obtaining for outside counsel the necessary attention of those 

management persons whose involvement—as witnesses or ultimate strategic decisionmakers—is 

essential to presenting the case to the arbitrators. The facilitative functions benefit the handling of 

the arbitration but also benefit the corporation more generally.  

Some tribunals have addressed claims that in-house non-lawyer costs are recoverable. One 

tribunal stated (without citation of authority) that “the weight of authority is that such costs are not 

recoverable.”121 In some situations—likely rare—however, there may be room to argue that some 

non-lawyer activity, such as the work of in-house counsel, was a case-specific deployment of 

internal resources that might otherwise have been outsourced to a law firm or to another arbitration 

service-provider. 

 (b) Proving Amount of In-House Costs  

Once the category of recoverable tasks is identified, parties and tribunals must still address 

how to demonstrate and quantify such costs—the second hurdle noted above. This is often a 

difficult task, because entities may not have established, at the case-initiation stage, protocols to 

measure the time and expense in a way that will be translatable into useful evidence at the cost-

allocation stage. This is inferable from another award in our sample, in which the tribunal ruled 

against a claim for the fees of in-house counsel for the prevailing party simply because the claim 

was made for $550,000 “without a single contemporaneous time record.” The lack of evidence 

made it unnecessary for the tribunal to address on what basis fees might have been allowed or 

denied on a sufficiently-documented claim.122 Likewise, the ICC Commission Report on Decisions 

 
121 Tecnoconsult S.A. v. Thyssenkrupp Robins Inc., ICC Case No. 14267 EBS/VRO, Final Award, ¶ 50(a) (June 18, 

2010) (item 63). The tribunal also relied on a conclusion that “[t]he quantification of such costs and expenses is also 

suspect and is not properly supported by reliable documentary evidence.” Similarly in Caroleng Invs. v. Bluestone 

Resources, the tribunal rejected a claim for unspecified “internal fees” on the ground that the basis for the claim was 

not adequately explained. ICC Case No. 23546/MK, Final Award, ¶¶ 398-399 (May 13, 2020) (item 18). 

122 Digene Corp. v. F. Hoffmann-La Roche Ltd., ICDR Case No. 50-181-T-00502-06, Final Award, ¶ 68 (12 Aug. 

2009) (item 65). 
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on Costs in International Arbitration found that “[o]n several occasions [arbitral tribunals] have 

found that parties failed sufficiently to substantiate and prove that the costs claimed had actually 

been incurred and therefore refused to order reimbursement.”123 

It seems inarguable that claims for in-house expenses must be documented with more or 

less the same rigor as other costs claimed and will properly be denied if that is not done. In short, 

there will typically need to be some method adopted by the party for contemporaneous task-based 

recording of time spent by in-house lawyers or some other mechanism for fairly determining the 

proportion of an in-house lawyer’s time spent on the arbitration, as well as a reasonable method 

for inferring an hourly rate attributable to that time. For example, the fee claim might be for a 

prorated portion of the annual compensation—salary plus bonus and benefits—and counsel might 

wish to present an hourly rate as a cross-check on the reasonableness of the proration.124 

2. Contingency or Success Fees Payable to Counsel 

Increasing numbers of parties in international arbitration choose counsel who are willing 

to bear risk by making full or partial contingent fee engagements. Contingency fees are no longer 

a feature predominantly of U.S. practice. The United Kingdom, Hong Kong and Singapore have 

all in recent years amended their laws governing attorney’s fees to permit forms of contingent fees 

that had previously been prohibited.125 

The recoverability of contingency or success fees,126 and relatedly the recovery of the 

portion of a monetary award, beyond repayment of advanced funds, given over to a third-party 

funder (discussed below at Section II(E)(3)), are fraught subjects for several intertwined reasons. 

First, where a party could have obtained counsel of the same or similar quality at hourly rates that 

 
123 ICC Commission Report, supra n. 2, at 27. 

124 See, e.g., Waincymer on Procedure, supra n. 36, § 15.12.5 (suggesting an hourly rate based on salary plus other 

costs, “perhaps including overhead”). Waincymer also argues that “[a]ny hypothetical figure based on what [in-

house counsel] might have charged if external, would not be true costs incurred and ought not to be the basis of any 

calculation.” Id. By contrast, in the English courts in-house counsel costs are awarded applying the rates applicable 

to outside solicitors. This simplifying presumption is intended to avoid satellite litigation over the activities and 

financing of the in-house lawyer. Re Eastwood, [1975] Ch. 112. 

125 Effective December 16, 2022, Hong Kong amended its Arbitration Ordinance to permit a “Conditional Fee 

Agreement” based on a successful outcome (however defined between counsel and client) up to a cap of two times 

the fees that would have been earned at standard hourly rates, and a “Damages Based Agreement” for an agreed 

percentage of the financial benefit to the client up to a 50% cap. K. Lam, Hong Kong introduces ‘outcome related 

fee structures’ for arbitration proceedings, https://www.ukdefence.com/insights/january-2023-hong-kong-

introduces-outcome-related-fee-structures-for-arbitration-proceedings-158301/. Effective May 4, 2022, Singapore 

amended its Legal Profession Act to make Conditional Fee Agreements permissible in arbitrations and International 

Commercial Court cases, also up to a cap of two times the hourly-based fees that would have been earned in 

standard terms. Y-J. Tay et al., Conditional Fee Agreements (CFAs) permitted in Singapore from 4 May 2022, 

https://www.mayerbrown.com/en/insights/publications/2022/05/conditional-fee-agreements-cfas-permitted-in-

singapore-from-4-may-2022. These developments followed and in some respects emulated the legalization in the 

U.K. of contingent fees for contentious work (litigation and arbitration) done by U.K. lawyers, as of April 1, 2013. 

The Damages-Based Agreements Regulations 2013 (legislation.gov.uk).  

126 “Contingency fees” refer to an arrangement where counsel’s compensation is entirely contingent on a successful 

outcome; “success fees” may be part of an arrangement that involves a baseline flat fee or payment for hours spent 

but at discounted hourly rates plus a premium payment (“uplift”) in case of success. 

https://www.ukdefence.com/insights/january-2023-hong-kong-introduces-outcome-related-fee-structures-for-arbitration-proceedings-158301/
https://www.ukdefence.com/insights/january-2023-hong-kong-introduces-outcome-related-fee-structures-for-arbitration-proceedings-158301/
https://www.mayerbrown.com/en/insights/publications/2022/05/conditional-fee-agreements-cfas-permitted-in-singapore-from-4-may-2022
https://www.mayerbrown.com/en/insights/publications/2022/05/conditional-fee-agreements-cfas-permitted-in-singapore-from-4-may-2022
https://www.legislation.gov.uk/uksi/2013/609/contents/made
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would have resulted in a lower overall fee, a tribunal may think that the higher contingent fee was 

not “reasonable.” Second, and on the other hand, some parties could not have afforded to retain 

counsel of similar quality at hourly rates, so that the higher contingent fee was as a matter of fact 

necessary, which may weigh in favor of finding the fee to have been reasonable. Third, however, 

even for parties who could afford hourly-based fees, such arrangements may be demonstrably a 

rational business strategy, which may also be considered in assessing reasonableness. 

Some commentators have argued that success fees and contingency fees are never 

recoverable, on the ground that the amounts in excess of hourly rates are “not properly defence 

costs, since they do not cover real costs exposed for the defence of the case”127 or because they are 

akin to the premium paid for an insurance policy to cover legal fees and expenses if the case is lost 

and not a “legitimate expense[] in running a winning case.”128  

We submit that, while there are not many publicly available cases, in practice arbitral 

tribunals evaluate contingency fee requests under the same lens of reasonableness as other 

attorney’s fee requests. As a point of departure, the fact that a party entered into the fee 

arrangement not knowing whether costs would be shifted to the other side if the party prevails 

typically weighs in favor of finding the arrangement to have been reasonable. But tribunals 

commonly consider a broader constellation of factors in assessing the reasonableness of contingent 

or success fees the winning party incurred, including, for example: 

(i) the reasons for the party’s having chosen contingency-based counsel (or 

funding counsel’s hourly-based fees through a third-party funder), that is, 

whether that choice was driven by the party’s economic need, business 

strategy or other reasons; 

(ii) whether the applicant made its engagements (whether of contingency 

counsel or a funder) on terms customary in the relevant market; and 

(iii) how the “lodestar” amount (reasonable hours times reasonable hourly 

rates) compares to the expected cost of the contingent fee or funding 

arrangement at the time it was made.129 

Particularly because cost-shifting of a contingent fee will ordinarily be sought when it 

exceeds the lodestar, the tribunal will also consider whether it is reasonable to shift the costs in a 

particular case, by reference to factors such as: 

 
127 Bernard Hanotiau, The Parties’ Costs of Arbitration, in EVALUATION OF DAMAGES IN INTERNATIONAL 

ARBITRATION (Yves Derains & Richard H. Kreindler eds.), Dossiers of the ICC Institute of World Business Law, 

ICC Pub. No. 668, at 214 (2006). 

128 Waincymer on Procedure, supra n. 36, § 15.12.3, at 1244. 

129 E.g., Chef Chloe LLC v. ESquared Hospitality LLC, AAA Case No. 01-19-0000-7965, Partial Final Award on 

Fee Application (Aug. 13, 2020), award confirmed at Coscarelli v. Esquared Hospitality LLC, 2021 WL 293163 

(S.D.N.Y. Jan. 28, 2021) (adding to lodestar “a modest multiplier of 1.25” as “some adjustment for the risk 

undertaken by counsel in this matter [was] warranted”). 
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(iv) whether the arbitration clause specifically calls for cost-shifting, as 

opposed to cost-shifting as an exercise of general discretion under the 

arbitral rules; 

(v) the proportionality between the proposed fees and the outcome on the 

merits; 

(vi) how close the decision on the merits was—sometimes referred to as a 

desire not to add “insult to injury” where strongly arguable positions have 

been rejected;130 

(vii) whether the non-prevailing party had knowledge of its risk exposure at a 

time when it could have affected that party’s approach to settlement; and 

(viii) whether the non-prevailing party’s conduct played a role in causing the 

financial position of an impecunious party.131 

Tribunals often apply similar factors in considering whether to shift costs calculated as 

hourly rates, but they do so more explicitly in the case of contingent fees.132 

This outline of the actual—and we submit proper—approach to the award of contingency 

or success fees, or third-party funders’ uplift, finds support in the limited body of published 

arbitration case law and analogous court cases. For example, in a recent case from the Delaware 

Chancery Court—affirmed in a summary order by the Delaware Supreme Court—the Vice 

Chancellor awarded a substantial contingent fee under an express fee-shifting provision in a 

merger agreement. Having earlier found that shareholders in the dispute were owed a $45 million 

milestone payment plus $13 million of pre-judgment interest, the court enforced a fee-shifting 

provision in the merger agreement to permit recovery of $19 million of contingent fee (1/3 of the 

monetary proceeds).133 The order observed that plaintiffs’ counsel began the case with an hourly 

fee arrangement but then was financially unable to continue on that basis. The Vice Chancellor 

found the reasonableness of the contingency fee arrangement to be supported by (1) the wide use 

of such arrangements in contemporary litigation, (2) the 1/3 contingency being within the 

customary range for such arrangements, and (3) Delaware public policy to reward the risk-taking 

of successful counsel when it benefits shareholders of Delaware corporations. Likewise, as 

 
130 For a discussion of the closeness of a case as a mitigating factor in costs awards generally, see Section II(A)(4) at 

p. 17 supra. 

131 See, e.g., Katanga Contracting Servs. (KCS) S.A.S. v. Tenke Fungurume Mining (TFM) S.A., ICC Case No. 

25063/TO/AZR/SPN (C-25064/TO ), Final Award, ¶ 405 (Aug. 26, 2021), quoted in the text infra at p. 44 (treating 

non-prevailing party’s conduct in causing resort to third-party funding arrangement as a relevant but not dispositive 

consideration); Essar Oilfields Services Ltd. v. Norscot Rig Mgmt. Pvt. Ltd., [2016] EWHC 2361 (Comm) (judgment 

confirming non-public ICC Award), discussed infra at p. 43 [hereinafter Essar Oilfields Services]. The authorities 

are in the context of awarding the uplift paid to a third-party funder, but their reasoning is also applicable to success 

fees paid to counsel. 

132 These observations are subject of course to any approach to or limitation on cost-shifting that may be controlled 

by the substantive law chosen by the parties or the arbitration law applicable at the arbitral seat. 

133 Shareholder Representative Servs. v. Shire US Holdings, Inc., C.A. No. 2017-0863-KSJM (Del. Ch. April 27, 

2021) (letter opinion). 
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described below in connection with third-party funding arrangements, two tribunals seated in 

England have embraced a similar, multi-factor analysis of the reasonableness of such arrangements 

in awarding the uplift in costs awards.134 

On the other hand, some tribunals, while not disallowing contingent fees entirely, have 

reduced the recovery to some amount between a “lodestar” calculation of hours times a reasonable 

rate and the agreed-upon contingent fee. In Cobra Infraestructuras Hidráulicas v. Societa 

Esecuzione Lavori, an ICC tribunal awarded the lump-sum portion of a two-part success fee but 

disallowed a variable portion (15% of damages) on the ground that the percentage portion “would 

produce a disproportionate amount for legal fees to be recovered.”135 In Chef Chloe LLC v. 

ESquared Hospitality LLC, an AAA tribunal declined to base a fee award on the contingent fee 

arrangement that the prevailing party had with its counsel—which provided for a fee of 40% of 

the value of an interest in a joint venture that the award reinstated (which led to a claim of fees of 

$12.2 to $25.2 million)—and instead awarded a 25% uplift over “lodestar” as being sufficient to 

reflect the risk undertaken by claimant’s counsel.136 In broad terms, where tribunals provide for 

only partial shifting of contingent fee or success fee arrangements, they appear to do so based on 

case-specific factors such as proportionality, rather than on a view that contingent fees are 

categorically unrecoverable. 

3. Third-Party Funding Arrangements. 

The question of whether there will be cost-shifting of payments made to a third-party 

funder beyond reimbursement of the funder’s actual advances for legal fees has attracted attention 

in recent years as the number of third-party funded claims has increased. The issue is different in 

at least one material respect from contingency and success arrangements: the party’s counsel is 

often paid at its usual and customary hourly rates, or at least at rates the outside counsel considers 

acceptable. Thus, the funder’s premium (or “uplift”), in excess of its payments of counsel’s fees, 

is the cost to the party of obtaining the funds used to pay counsel’s fees. 

Since 2015, the ICC Commission Report, an ICCA-Queen Mary University Task Force 

report, and several amendments to arbitral rules have suggested a growing acceptance of awarding 

the uplift in a litigation funding arrangement if the arrangement is deemed to be reasonable. The 

2015 ICC Commission Report noted that tribunals had from time to time addressed the 

recoverability of success fees in arbitrations, in some respects awarding them and in others not, 

 
134 See infra pp. 43-44. 

135 Cobra Infraestructuras Hidráulicas v. Societa Esecuzione Lavori, ICC Case No. 20217 RD/MK, Final Award, ¶ 

519 (June 30, 2017) (item 141). The damages awarded plus pre-award interest were approximately $24 million and 

an award of the success fee would thus have added about $3.6 million to the award for counsel fees. The non-

contingent amount of counsel fees was about $655,000. The 2015 ICC Commission Report summarizes two awards 

on success fees, one that awarded to the prevailing party a success fee calculated at 20% of the amount of damages 

awarded, and the other that excluded a 3.5% success fee from the legal fees to be reimbursed. The Report does not 

describe the tribunals’ reasoning, but contains no suggestion that success fees are per se unrecoverable. ICC 

Commission Report, supra n. 2, at 26. 

136 See Chef Chloe LLC v. ESquared Hospitality LLC, AAA Case No. 01-19-0000-7965, Partial Final Award on Fee 

Application (Aug. 13, 2020), award confirmed at Coscarelli v. Esquared Hospitality LLC, 2021 WL 293163 

(S.D.N.Y. Jan. 28, 2021) (award published at ECF Docket Entry No. 212-1). 
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“depending on their view of the case as a whole.”137 The ICC Report approved that practice, 

concluding that, because “the successful party will itself ultimately be out of pocket upon 

reimbursing such costs to the third party funder,” that party may be entitled to recover those 

amounts from the unsuccessful party.138 It found that “a tribunal only needs to satisfy itself that a 

cost was incurred specifically to pursue the arbitration, has been paid or is payable, and was 

reasonable,” and that on this reasoning other forms of the cost of capital, “e.g. bank borrowing 

specifically for the costs of the arbitration or loss of use of the funds,” might be recoverable.139 In 

all events, the ICC Report noted, “The requirement that the cost be reasonable serves as an 

important check and balance in protecting against unfair or unequal treatment of the parties in 

respect of costs, or improper windfalls to third-party funders.”140 

Similarly, in 2018, the ICCA-Queen Mary Task Force Report on Third-Party Funding 

endorsed a standard of “reasonableness” to be applied by arbitral tribunals in considering whether 

the costs of any uplift could be recovered. The Task Force recommended that “important factors 

for tribunals to take into account would be: first, whether the respondent’s conduct has caused the 

impecuniosity of the claimant; second, whether the claimant had no other option but to seek 

funding from a third-party funder in order to pursue its arbitration claim; and third, whether the 

respondent knew that the claimant had funding.”141 

In 2017 and 2018, the Investment Arbitration Rules of the Singapore International 

Arbitration Centre and the Administered Arbitration Rules of the Hong Kong International 

Arbitration Centre were amended to provide, in nearly identical terms, that “[t]he Tribunal may 

take into account any third-party funding arrangements in ordering in its award that all or part of 

the legal or other costs of a Party be paid by another Party.”142 

In 2015 and 2021, two published English court opinions considered, and upheld, ICC 

arbitral tribunal awards that awarded the uplift in third-party funding arrangements to prevailing 

parties. In each case, the Awards invoked tests of reasonableness similar to those suggested by the 

ICC Commission Report and Queen Mary University Task Force. In Essar Oilfields Services Ltd. 

v. Norscot Rig Mgmt. Pvt. Ltd., a sole ICC arbitrator sitting in London issued a partial final award 

finding that the successful party was entitled to its costs of third-party funding amounting to GBP 

1.94 million, consisting of the sum actually advanced for the legal costs incurred by counsel, GBP 

 
137 ICC Commission Report, supra n. 2, ¶ 93. 

138 Id. ¶ 87. 

139 Id. ¶ 92. 

140 Id. ¶ 93. 

141 Int’l Council for Comm. Arb., Report of the ICCA-Queen Mary Task Force on Third-Party Funding in 

International Arbitration at 158 (Apr. 2018), available at http://cdn.arbitration-icca.org (last visited Apr. 3, 2024). 

The Report also suggested that the “details of such funding costs” generally should have been disclosed “at the 

outset of or during the arbitration.” Id. Other more recent authorities have suggested that disclosure of third-party 

funding arrangements during the arbitration need only address the identity of the funder, so as to facilitate the 

tribunal’s disclosure of potential conflicts. E.g., ICC Rules of Arbitration Art. 11(7) (2021) (calling for prompt 

disclosure “of the existence and identity of any non-party which has entered into an arrangement for the funding of 

claims or defences and under which it has an economic interest in the outcome of the arbitration”). 

142 SIAC Investment Arbitration Rules Art. 35 (2017); accord HKIAC Administered Arbitration Rules Art. 34.4 

(2018). 

http://cdn.arbitration-icca.org/
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647,000, plus the funder’s contractually-agreed success fee calculated on the basis of the greater 

of 300% of the funding provided or 35% of the damages recovery.143 

The arbitrator in Essar cited several factors in concluding that the litigation funders’ uplift 

was reasonably incurred, including whether recourse to a specialist dispute-funder rather than other 

sources of borrowed (or invested) funds was reasonable and whether within the dispute-funder 

market the claimant obtained competitive terms. In that case, the arbitrator also found that 

respondent’s misconduct had brought about the claimant’s financial distress that in turn caused 

claimant to require third-party funding to be able to proceed with arbitration, but the arbitrator did 

not suggest that financial distress caused by the respondent, or financial distress itself, were 

necessary conditions to the award of the uplift.144 

In 2021, another ICC tribunal seated in London awarded third-party funding costs to a 

successful claimant in an international arbitration.145 The funder’s uplift awarded was 116% of the 

amount of the financing provided for the arbitration.146 The award expressly applied a 

reasonableness test that took into account the applicant’s justification for seeking financing, its 

choice of funder, and the terms provided by the funder (which in this instance was an affiliate of 

the claimant under the control of one of claimant’s major shareholders). The respondent’s 

application to set aside the award was dismissed by the Commercial Court. On the issue of 

claimant’s financial condition and respondent’s contribution to it, the tribunal stated in its award 

(as quoted in the Commercial Court’s Judgment): 

[I]t is not, in the Tribunal’s view, a determining factor whether the 

Claimant’s financial difficulties, which are not disputed, were caused 

exclusively by TFM’s non-payment of KCS’ invoices, together with the 

recourse to complex, expensive and ultimately, unjustified litigation, or 

whether TFM’s conduct merely contributed to these difficulties, thus 

making a bad situation worse. The issue, in both cases, is whether 

Claimant’s recourse to this kind of funding was reasonable in the 

circumstances.147 

4. Counsel Fees for Ancillary Judicial Proceedings

As with the other categories of fees discussed in this section, tribunals and courts operating 

under Loser Pays regimes have on occasion awarded costs incurred in related proceedings that 

were deemed necessary to the conduct of the principal case—or that were improperly brought by 

the losing party, interfering with the case and adding ancillary proceeding defense costs for the 

143 Essar Oilfields Services, ¶ 5 (Comm) (describing the terms of the otherwise unpublished award). In upholding 

the award, the court found that under the English Arbitration Act the relevant question was whether “the costs relate 

to the arbitration and are they for the purpose of it?” If so, then they could be awarded. The court expressly relied on 

the 2015 ICC Commission Report. Id. ¶¶ 61-68. 

144 Id. ¶¶ 68-72. 

145 Tenke Fungarume Mining S.A. v. Katanga Contracting Servs. S.A.S., [2021] EWHC 3301 (Comm), as published 

at https://www.bailii.org/ew/cases/EWHC/Comm/2021/3301.html [hereinafter Tenke v. Katanga]. 

146 Tenke v. Katanga, ¶ 74 (quoting the Award at ¶ 405). 

147 Tenke v. Katanga, ¶ 68 (quoting the Award at ¶ 412). 

https://www.bailii.org/ew/cases/EWHC/Comm/2021/3301.html
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winning side—suggesting that a conclusion that such costs are per se “unrecoverable” would be 

wrong.148 However, the circumstances in which a tribunal should award such costs are not clear. 

There are a range of such proceedings that can occur through the life cycle of an arbitration. For 

example: 

• A party may seek interim relief from a court rather than from an “emergency 

arbitrator” or the tribunal, particularly where the assets affected are in the hands of 

third parties or where a desired measure (such as an asset-freezing order) is highly 

likely to require judicial enforcement to be effective; 

• A party may bring a successful motion to compel arbitration, or otherwise incur costs, 

where a party bound to arbitrate has commenced litigation or where a party refuses to 

arbitrate, and these costs may continue during the arbitration if a party persists in 

pursuing parallel litigation in one or more jurisdictions; 

• A party may resort to courts to obtain evidence, such as actions to enforce arbitral 

subpoenas or pursue other such procedures in support of the arbitral process; 

• A party may seek to vacate or to enforce an award of interim relief or a partial final 

award (when these costs pertain to judicial proceedings after a final award, the 

tribunal is functus officio, so the question of allocating costs for enforcement of the 

award will not be within the jurisdiction of the tribunal). 

Some of these costs—such as for merits proceedings brought or continued in a court either 

before or after the arbitration starts—may be compensable as damages for breach of the arbitration 

agreement. The focus here is whether those costs can be awarded as costs of arbitration to the 

prevailing party in the arbitration. Whether a tribunal operating under a Loser Pays regime should 

award costs incurred in such related proceedings will depend in part on a construction of the 

arbitral agreement and the governing arbitral rules. Rarely will an arbitration clause that addresses 

cost-shifting specify that the costs to be potentially shifted by the arbitral tribunal include costs 

incurred for other proceedings, i.e., in national courts that might have involvement in the case 

before, during and/or after the arbitration. There is a threshold issue in each such case about 

whether the clause should be interpreted to make such ancillary costs recoverable by the prevailing 

party, but if the clause should be so interpreted, and yet it fails to state clearly whether that cost-

 
148 E.g., Bloomfield Investments LCC v. Water Holdings LLC (d/b/a Grow Holdings LLC), LCIA Case No. 183996, 

Award, ¶ 316 (May 7, 2021) (item 11) (awarding “all disbursements incurred by Bloomfield in the 1782 US 

Discovery proceedings in the District Court for the Southern District of New York, and further including all costs 

and expenses incurred in order to enforce this Award”); CE Int’l Resources Holdings LLC v. S.A. Minerals Ltd. 

Partnership, ICDR Case No. 50-503-T-00481-12, Final Award, ¶¶ 13, 14, 32, 76 (May 24, 2013) (item 108) 

(awarding legal fees and expenses incurred for litigation counsel specially engaged in Asia, Canada and Cayman 

Islands for ancillary proceedings including service of process and judicial enforcement of arbitral Mareva injunction 

(asset-freezing order) award); Societa Finanziaria Industrie Turistiche SpA v. Di Balsorano, [2006] EWHC 90068 

(Costs) ¶¶ 24-27 (citing cases in which English courts awarded fees for Australian, American and Scottish lawyers 

who examined witnesses or obtained evidence in those jurisdictions, apparently through proceedings in those 

courts). But see T. Co. Metals v. Dempsey Pipe & Supply Inc., ICDR Case No. 50-154-T-00278-06, Amended Final 

Award, ¶¶ 168 (June 4, 2007) (item 70) (tribunal found that it was “not in a position to order [respondent] to pay 

[claimant’s] costs associated with . . . federal court proceedings” related to an arbitral subpoena, and awarded only 

amounts for work not including the federal proceeding). 
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shifting should be addressed by the arbitral tribunal or a court, how shall the arbitral tribunal decide 

whether to address and potentially award such costs? 

Factors that weigh in favor of a tribunal operating under a Loser Pays regime awarding 

costs incurred in such related proceedings include the following: 

• The fundamental policy underlying the regime that costs follow the event (or Loser 

Pays) is to make whole a party forced to litigate a successful case. Particularly where 

a non-prevailing party took a scorched-earth approach to obstructing the proceedings, 

pursuing baseless litigation, hiding assets, and resisting disclosure in numerous 

jurisdictions, awarding the winning party’s full costs makes intuitive sense. 

• Where a party pursues judicial interim relief that was necessary to ensure the 

effectiveness of the arbitral remedy, the party should not be penalized by the fact that 

the relief was necessary in a jurisdiction that does not award full costs to a successful 

party. 

• Similarly, if a party pursues court-ordered evidence that was necessary to the 

arbitration, the party should not be penalized because the evidence happened to be 

located in a jurisdiction that does not award full costs to a successful party in such a 

proceeding. The tribunal might in this circumstance take into account whether the 

evidence obtained was significant to the outcome and, if not, whether the low value 

was reasonably foreseeable, and whether the evidence obtained was available by 

other means, such as public sources or from the adverse party. In principle, however, 

the costs of such proceedings in support of the arbitration may be considered costs of 

the arbitration. 

• Where a tribunal issues interim relief or a partial final award and the adverse party 

fails to comply, necessitating the intervention of a court, the arbitral tribunal has a 

strong interest in ensuring the effectiveness of the arbitral remedy, and should be able 

to reimburse the successful party for the costs of the successful court proceedings that 

were necessary to effectuate the remedy. This interest has special force where the 

failure to comply affected or would have affected the ongoing arbitral proceedings 

(e.g., where the interim relief sought to preserve evidence or the subject matter of the 

arbitration). 

Factors that weigh against a tribunal operating under a Loser Pays regime awarding costs 

incurred in such related proceedings include the following: 

• When an arbitration clause authorizes a tribunal to award the costs of an arbitration, 

the words of the clause should ordinarily be construed to mean what they say, and not 

be stretched to include the costs of other proceedings: arbitration is arbitration, and 

litigation is litigation. 

• Only a competent court has jurisdiction to determine how its police powers are to be 

used and under which conditions, including cost-shifting conditions, those coercive 

ancillary measures will be made available. Coercive relief from a court does not 
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“substitute” for interim or other relief by an arbitrator. A party is entitled to court 

relief under the procedures of that court. 

• In particular, from a policy perspective, when a jurisdiction operates under a system 

that does not award costs to a successful party in whole or in part, it does so for 

particular policy reasons, such as ensuring access to the courts. These considerations 

have particular force where a party pursues litigation that, while unsuccessful, would 

have obviated the arbitration entirely. In the United States, for example, the courts 

might penalize frivolous litigation in violation of an arbitration clause, but short of 

that, it would undermine the public policy of the affected jurisdiction for a tribunal to 

impose on the unsuccessful party the costs of bringing that claim. 

• In construing the applicable arbitration clauses or rules, the tribunal should be 

cognizant of the fact that Article III of the New York Convention specifically 

envisions that enforcement of arbitral awards will occur “in accordance with the rules 

of procedure of the territory where the award is relied upon.” At least with respect to 

court proceedings to enforce an arbitral award, that provision may lead to a 

conclusion that the parties understood that they would bear the costs of enforcement 

of any resulting award if the enforcing jurisdiction’s rules so provide. 

• Where a party pursues litigation that circumvents and/or obstructs the jurisdiction of 

the arbitral forum—such as parallel litigation on the merits—the opposing party may 

have a claim for damages for breach of the arbitration clause. That claim might in 

some circumstances be brought in the same arbitration as the merits, but that is not 

the same as an award of costs of the arbitration on the merits. 

This Committee expresses no view on whether costs of ancillary proceedings are 

compensable in any given situation. 
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PART THREE: PROCEDURES FOR MAKING COSTS SUBMISSIONS AND AWARDS 

In this Part, the Committee reviews the procedures that parties and tribunals adopt for 

allocating costs in New York-related international arbitrations and considers the relative merits of 

differing procedural approaches. The Committee’s conclusions and recommendations are based 

on (1) the sample of costs awards in New York-related arbitrations previously discussed, (2) a 

survey of the members of the New York City Bar International Commercial Disputes and 

Arbitration Committees regarding their own practices and their views as to best practices for cost 

allocation procedures, and (3) a review of arbitration treatises, articles, and reports that have 

considered procedural issues in relation to the award of costs.149 

As explained in the sections that follow, the Committee’s conclusions and 

recommendations are:  

• Party agreements. In determining the procedures for cost submissions and cost 

allocation, tribunals should consider, and in most cases defer to, any agreement 

between the parties relating to costs, including the relevant procedures. 

• When to address costs procedures. In most instances there is no compelling reason to 

deviate from the prevailing practice of addressing the procedures for costs 

submissions at a late stage of the proceeding, most frequently when the tribunal is 

scheduling post-hearing submissions. As a practical matter, the parties and the 

tribunal will appropriately be focused on the merits issues at earlier stages of the 

proceeding. Tribunals that consider it useful to address costs issues at an earlier stage 

may appropriately rely on their discretion to manage the procedural aspects of the 

arbitration to do so. 

• Whether to have partial final awards on the merits before considering costs. The 

ordinary recommended practice is for arbitral tribunals to issue a final award that 

addresses both the merits and the allocation of costs of the arbitration, rather than 

deferring consideration of costs to a separate phase following the merits 

determination. 

• What costs evidence to require from the parties. In most cases, summary affidavits of 

counsel as to the costs incurred by a party, possibly supported by invoices, should be 

sufficient to prove costs, rather than underlying detailed records. Tribunals may 

decide to require additional evidence where the accuracy of summary affidavits is 

reasonably contested or where there is another reasonable basis to question the 

amount of costs claimed by a party. 

• Whether to issue interim costs awards. In most instances it will be appropriate to 

determine costs at the concluding phase of the arbitration. Tribunals should issue 

 
149 The survey produced 37 responses. Although this is numerically a relatively small sample, the Committee 

considered the survey results to be meaningful because the responding members are, as a group, highly experienced 

participants in the international arbitration process and offer the diverse experiences and viewpoints of parties, 

counsel, and arbitrators. 
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interim costs awards only in special circumstances, which may include the need to 

deter further conduct that the tribunal perceives as unreasonable. 

A. The Role of Party Autonomy 

The Committee believes there is no reason to exempt the cost allocation process from the 

customary view of the importance of party autonomy in international arbitration. The sample of 

New York-related awards suggests that parties sometimes try to achieve predictability regarding 

cost allocation through their arbitration agreement. In 61 decisions out of 146 costs awards in the 

sample, the arbitration agreement provided for the allocation of costs.150 

B. When Should Tribunals Address the Procedures for Costs Submissions? 

The data available to the Committee suggests that most tribunals first address the form and 

procedure of cost submissions in a substantial way at the end of the merits hearing. Nearly 70% of 

survey respondents identified the end of the merits hearing as an appropriate stage to address cost 

allocation procedures. The decisions in our sample also reflect that tribunals typically address the 

documentation and procedures for cost submissions shortly before the final award, rather than at 

the outset of the arbitration. 

The Committee finds that in most cases, the prevailing approach works well, and it finds 

no compelling reason to recommend that tribunals adopt a different timetable or procedure. In 

some complex cases where the overall roadmap of the arbitration is discussed at the initial 

organization stage, tribunals may find it useful to hear the parties on whether they intend to seek 

costs and the procedures to be applied in presenting costs applications. 

The sample suggests that only in rare instances do tribunals address their expectations as 

to the form of cost submissions and accompanying procedures in detail at the early stages of the 

arbitration. As a practical matter, tribunals that do address costs at an earlier stage view the 

discussion as an opportunity for the parties to confirm whether they intend to seek costs and to 

identify any substantive issues they wish to raise at that point. Substantive issues relating to the 

award costs might include, for example, whether the parties’ agreement provides for the costs 

awards in all or a limited set of circumstances and whether applicable rules or law provide for 

150 In at least one instance where the arbitration agreement specified a cost allocation, the tribunal nonetheless 

departed from the agreed allocation or approach. In Cessna Finance Corporation v. Al Ghaith Holding Company 

PJSC, ICC Case No. 19397/AGF/ZF/RD, Final Award, ¶ 159 (Oct. 26, 2015) (item 85), the parties’ arbitration 

agreement provided that the claimant would be reimbursed for “any amounts that [the respondent] owe[d] under the 

terms of the [parties’] agreement, including ‘attorneys’ fees, court costs and any other expenses.” Despite this 

agreement, the tribunal held that the claimant would bear 25% of its own legal fees and other expenses, with the 

respondent bearing 75% of those costs, on the ground that the claimant’s costs were “higher than what would have 

been incurred had the transactional documents been drafted by the Claimant’s legal counsel with greater clarity.” Id. 

¶ 224. The Committee does not reach the legal question of whether an arbitral tribunal has authority to override a 

clear agreement of the parties in relation to the award of costs. The resolution of that question will likely depend on 

the law of the seat or the applicable substantive law, including consideration of the tribunal’s inherent authority to 

manage the proceeding. The Committee considers that such authority, to the extent it exists, should be exercised 

sparingly with due consideration of the importance of party autonomy. 
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costs.151 The tribunal may also use that opportunity to advise the parties of any recordkeeping 

requirements it may have and to signal its intention to take into account the parties’ conduct at the 

costs stage. A procedural order might, for example, contain the following provision: 

The Parties are to conduct themselves in a manner consistent with the 

efficient use of time and resources and observe the Tribunal’s directions, so 

as to enable the Arbitration to proceed to the final award in a proper, fair 

and efficient way. The Tribunal may take unreasonable behavior into 

account when exercising its discretion to allocate costs. Unreasonable 

behavior includes unjustified failure to meet deadlines in the Procedural 

Timetable or comply with other procedural orders, dilatory tactics, 

excessive document production requests, unnecessary legal argument, 

excessive cross-examination, patently exaggerated claims or unjustified 

interim applications.152 

Notwithstanding our view that there is no compelling reason to deviate from the prevailing 

practice of addressing costs allocation procedures at a later stage, the Committee recognizes that 

some commentators have suggested that the allocation of costs should be addressed at an earlier 

stage of the proceedings, as, for example, when the procedural timetable is established.153 

These commentators have suggested three primary benefits to early consideration of cost 

allocation procedures: 

First, addressing costs early may “encourage efficient behavior.”154 As observed by Smit 

and Robinson: 

 
151 See, e.g., Oscar Gruss & Son, Inc. v. Hollander, 337 F.3d 186 200 (2d Cir. 2003) (courts should not infer a 

party’s intention to provide counsel fees as damages for a breach of contract “unless the intention to do so is 

‘unmistakably clear’ from the language of the contract.”); Hooper Assoc., Ltd. v. AGS Computers, Inc., 74 N.Y.2d 

487 (1989) (indemnification clause applies to claims between the parties only where it is “exclusively or 

unequivocally referable” to such claims). 

152 See ICC Commission Report, Controlling Time and Costs in Arbitration ¶ 82 at 15 (2018) [hereinafter ICC 

Commission Report on Controlling Time and Costs]. 

153 Born, supra n. 79, at § 23.08[C] n. 601 (2021) (“Some practitioners have also usefully suggested that arbitral 

tribunals discuss allocation of costs at the outset of arbitral proceedings.”); Smit & Robinson, supra n. 40, at 268; 

ICC Commission Report on Controlling Time and Costs, at 15 ¶ 82 (2018) (“The tribunal should consider informing 

the parties at the outset of the arbitration (e.g. at the case management conference) that it intends to take into account 

the manner in which each party has conducted the proceedings and to sanction any unreasonable behaviour by a 

party when deciding on costs.”). Some survey participants expressed similar views, identifying fairness, the early 

identification of issues, and the setting of expectations, in particular as to recordkeeping requirements, as reasons to 

address costs at an early stage of the proceedings. One survey participant expressed concern that the tribunal should 

forbear from raising the subject of costs at early stages if neither party has requested costs at the time, so as to not 

set an expectation that parties should request costs. 

154 See ICC Commission Report on Controlling Time and Costs, supra n. 152, at 15 ¶ 82 (“The allocation of costs 

can be a useful tool to encourage efficient behavior and discourage unreasonable behavior”). See also Wendy Miles, 

The ICC’s Contribution to Better Management of Time and Costs in Arbitration, in INTERNATIONAL ARBITRATION 

UNDER REVIEW: ESSAYS IN HONOUR OF JOHN BEECHEY at 282 (Andrea Carlevaris et al. eds., 2015) (“The allocation 

of costs can be a useful tool to encourage efficient behaviour and discourage unreasonable behaviour. Pursuant to 

Article 37(5) of the [2012 ICC Rules of Arbitration], the arbitral tribunal has discretion to award costs in such a 
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It is possible for cost allocation to serve as ballast between international 

arbitration’s competing goals of flexibility and time/cost effectiveness.… 

Arbitration can be made more cost effective if the cost-incurring choices 

parties make are informed ex ante by the factors that the arbitral tribunal 

will ultimately consider when determining the allocation of costs at the 

conclusion of the arbitration than if arbitral tribunals wield discretion to 

reinvent those factors in each case and identify them for the first time only 

when drafting a final award, after it is too late for the parties to do anything 

differently.155 

 Essentially, the commentators take the view that addressing costs at the outset of the 

proceedings may increase predictability and provide guidance to the parties that can have a 

meaningful impact on the proceedings. For example, when the parties have an opportunity to 

discuss and learn what is expected of them procedurally, they will be better able to discern which 

types of costs (e.g., in-house legal costs, technology tools for document review) will be considered 

costs of the arbitration.156 The tribunal’s approach to costs awards might inform a party’s decision 

to undertake various interim or tactical steps in the proceedings, or even whether to pursue the 

proceedings at all.157 

Second, where the tribunal has signaled a preferred form of cost submissions, the parties 

may be able to more efficiently track their costs and time spent in the desired form, as for example, 

maintaining contemporaneous time records containing data the tribunal considers relevant.158  

 

 
manner as it considers appropriate. It is expressly stated that, in making its decisions on costs, the tribunal may take 

into consideration the extent to which each party has conducted the arbitration in an expeditious and cost-effective 

manner.”). 

155 Smit & Robinson, supra n. 40, at 268. 

156 ICC Commission Report, supra n. 2, ¶ 33(i) (“Addressing cost issues at the outset of the proceedings can have 

several advantages. It will encourage parties to be: Fully informed about the tribunal’s expectations on submissions 

relating to costs, which will allow the parties to properly record time spent and costs incurred, particularly with 

respect to internal legal and other costs.”). 

157 Id. ¶ 33(v) (“Addressing cost issues at the outset of the proceedings can have several advantages. It will 

encourage parties to be: Better able to assess cost benefit and risk analysis when considering whether to undertake 

interim or tactical steps in the proceedings, or even whether to pursue the proceedings as a whole.”). 

158 Id. (“Addressing cost issues at the outset of the proceedings can have several advantages. It will encourage 

parties to be: Provided with an opportunity to discuss what is expected of them on a procedural level.”). 
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Third, if the tribunal advises parties early on that it will consider their conduct and sanction 

any unreasonable behavior when deciding on costs (e.g., unreasonable document requests159 or 

failure to follow the tribunal’s orders160), this may deter unreasonable behavior.161 

The Committee is mindful that when tribunals address cost allocation issues at the 

organizational phase of the arbitration, there is a risk that an unduly heavy hand may deter parties 

from exercising their right to a full and fair opportunity to present their claims and defenses. The 

ICC Commission’s Report on costs in international arbitration identified such a potential 

downside: 

There may be concerns that raising the question of costs at the outset of the 

proceedings could cause discomfort for the tribunal or for the parties, or 

limit the tribunal’s ability to be flexible in dealing with unexpected events 

during the course of the proceedings.162 

Where tribunals choose to address costs at the early stages of the arbitration, or to state that 

they may consider the manner in which the parties conduct the proceeding as a factor in costs 

determinations, they should be sensitive to avoid doing so in a way that might deter a party from 

a fair opportunity to exercise its right to be heard and present its case. 

C. Should Cost Submissions Be Made Before or After the Final Decision on Jurisdiction 

 and/or the Merits? 

The Committee considers that ordinary best practice is for tribunals to schedule cost 

submissions before the final award and to include the tribunal’s decisions as to costs in a single 

all-encompassing final award issued after the final hearing (or any other final step before the 

conclusion of the arbitration). This appears to be the predominant practice.163 Out of 121 decisions 

 
159 For example, in Subway International B.V. v. Ornela Cere, Subway Restaurant, ICC Case No. 50-114-T-00477-

09, Final Award, ¶ 73 (Aug. 2, 2010) (item 62), the tribunal awarded the respondent costs because the claimant had 

sought and caused to be translated a “considerable volume” of documents that were beyond those that the 

respondent sought to rely on at the hearing. 

160 See, e.g., Batca Global v. Prams Water Shipping, Ad hoc arbitration, Final Award, ¶¶ 81-83 (Nov. 13, 2015) 

(item 83) (“The panel has previously reserved its right to sanction any party failing to follow its orders. … [A]s 

[Respondent] has repeatedly failed to follow the panel’s instructions, we assess all of the arbitrators’ fees and 

expenses against [Respondent], as set out below.”). 

161See id. ¶ 28 (“The tribunal should consider informing the parties at the outset of the arbitration (e.g. at the case 

management conference) that it intends to take into account the manner in which each party has conducted the 

proceedings and to sanction any unreasonable behaviour by a party when deciding on costs.”). See also Miles, supra 

n. 154, at 282 (“The tribunal should consider informing the parties at the outset of the arbitration (e.g. at the case 

management conference) that it intends to take into account the manner in which each party has conducted the 

proceedings and to sanction any unreasonable behavior by a party when deciding on costs. Unreasonable behaviour 

could include: excessive document requests, excessive legal argument, excessive cross-examination, dilatory tactics, 

exaggerated claims, failure to comply with procedural orders, unjustified applications for interim relief, and 

unjustified failure to comply with the procedural timetable.”). 

162 ICC Commission Report, supra n. 2, ¶ 34. 

163 See, e.g., Humphrey Lloyd et al., DRAFTING AWARDS IN ICC ARBITRATIONS ¶ 5.12 (2005) (“For example, the 

arbitral tribunal might require each party to present written submissions (and, if appropriate, counter-submissions). 
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in the Committee’s sample of New York-related costs awards that indicate when cost submissions 

were made, in 95 (or 79%) of those decisions the parties made their cost submissions before the 

tribunal’s determination of the merits. In the remaining 26 decisions, cost submissions were made 

after the tribunal’s partial award determining the merits, typically within a short time period (e.g., 

30 days following receipt of the award).164  

The Committee members (and survey respondents) identify the benefits of this approach 

as (i) efficiency, in that the tribunal renders a single award without the delay inherent in first issuing 

an interim or partial final award and later addressing costs (or damages and costs) in a final award, 

and (ii) a perceived tempering effect, in that provision for costs submissions before there is a final 

decision may deter parties from taking extreme positions in their costs submissions, because they 

will not know at the time whether they will be paying or receiving costs. 

The Committee understands that the determination of costs as part of the final decision 

may deprive the parties of an opportunity to address the extent to which the prevailing party was 

successful and to comment on the quantum of costs claimed in relation to the results achieved. We 

appreciate as well that there is some measure of inefficiency inherent in the non-prevailing party 

making a costs submission.165 Tribunals are, of course, free to vary the procedure to suit their 

preferences or the circumstances of the case, as, for example, in cases where the extent, or even 

the determination, of success is likely to be a contested issue, or where tribunals consider the 

inefficiency of requiring the non-prevailing party to make a costs submission to be a significant 

concern. 

Some tribunals may decide to seek out and follow party preferences regarding the timing 

of costs submissions. Some Committee members suggested that tribunals should accommodate 

These are usually required to be submitted swiftly after the final hearing (and before the proceedings are closed).”); 

Hanotiau, supra n. 127, at 217 (“How will the Tribunal determine what are the costs of the parties? The parties will 

generally make submissions on costs. In most arbitrations, they are even invited to do so after the final hearing or 

the post-hearing submissions.”). 

164 See, e.g., Mpowered Inc. v. David Joseph Bunevacz, ICDR Case No. 50-20-1400-0016, Partial Final Award, ¶ D 

(Feb. 11, 2016) (item 76) (“Within 30 days of transmission of this Partial Final Award to the parties, Claimant’s 

counsel will supply in affidavit form separate listings of: (i) the reasonable costs including attorneys’ fees and 

expenses incurred by Claimant in opposing Sunlight’s Chinese patent No. 201320349836.3 as discussed in 

Paragraph 8, above; (ii) the reasonable costs including attorneys’ fees and expenses incurred by Claimant through 

February 10, 2016 in defending the California Action but not including any costs relating to Claimant’s 

counterclaims, as discussed in Paragraph 9, above; and (iii) the reasonable attorneys’ fees incurred by Claimant in 

this Arbitration . . . .”); Offshore Exploration and Production v. Korea National Oil Corporation et al, ICDR Case 

No. 50-198-T-00825-11, Partial Final Award, ¶ F(5) (May 29, 2015) (item 89) (“Within thirty (30) days from the 

date of the service of this AWARD, each party may submit an application for the costs and fees awarded in 

accordance with this ¶ F.”); Toshiba v. Shenzhen, ICDR Case No. 01-14-0000-1226, Partial Final Award, ¶ 97 (July 

15, 2015) (item 93) (“Toshiba is the prevailing party in this arbitration. Counsel for Toshiba may submit an 

application for attorneys’ fees and costs, in accordance with Article 6.4.2 of Exhibit 2 to the Agreement, within 30 

days of receipt of this Partial Final Award.”). 

165 Even where a tribunal decides to postpone costs submissions until after an interim award on the merits, the 

tribunal may sometimes wish to require the non-prevailing party to submit evidence regarding its own costs where, 

for example, the reasonableness of the prevailing party’s costs becomes an issue. 
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requests to schedule costs submissions after substantive submissions on jurisdiction and/or the 

merits, so that the parties are able to focus on their liability and damages submissions. 

Relatedly, some Committee members and survey participants expressed the view that costs 

submissions should be made after an award on jurisdiction and/or the merits, when only costs 

remain open. As noted, one consideration in favor of that view is that parties may prefer to focus 

on their substantive submissions without the added burden and distraction of preparing costs 

submissions. There also may be a concern that the tribunal’s view of substantive positions might 

be influenced by the amount of costs a party is seeking. 

On the other hand, Waincymer identifies potential benefits of scheduling costs submissions 

before the decision on the merits: 

Many leading arbitrators will call for information as to the legal costs of 

each party prior to the rendering of the award. At that point in time, at least 

in cases that are finely balanced and where no one can yet predict the 

outcome, each is likely to make the fullest claim. If there is no significant 

difference between the level of fees, a tribunal would find it easier to reject 

subsequent submissions that the winner’s costs are excessive. If costs are 

significant, each party might be invited to make submissions in relation to 

the other side’s cost assessment.166 

The Committee considers that on balance, it is ordinarily preferable for arbitral tribunals 

to issue a final merits award that includes its determinations as to costs. Most parties have a strong 

interest in reaching a final resolution of their dispute as quickly as possible. The Committee agrees 

that providing for costs submissions before the tribunal’s decision on the merits is known to the 

parties may have a salutary tempering effect on both the amount of costs sought and the positions 

the parties assert in respect to costs. In the Committee’s view, this benefit outweighs the 

inefficiency inherent in one party submitting documentation of costs that the tribunal may not 

consider in light of its decision on the merits. 

Moreover, as a practical matter, relegating the costs allocation process to a separate phase 

following issuance of a merits award may result in the expenditure of significantly more time and 

costs than would be the case in a single integrated process. 167 In order to allow parties to focus on 

their post-hearing liability and damages submissions without the distraction of concurrently 

preparing detailed costs submissions, and to ensure reasonably complete costs submissions that 

include all time spent and expenses of the final merits submission, tribunals often provide for costs 

 
166 Waincymer on Procedure, supra n. 36, § 15.11.1. See also Stefan M. Kroll, Loukas A. Mistelis, et al., 

INTERNATIONAL ARBITRATION AND INTERNATIONAL COMMERCIAL LAW: SYNERGY, CONVERGENCE AND EVOLUTION 

284 (2011) (“At the end of the oral hearing both parties should be ordered to supply a schedule of their claimed costs 

within fourteen days of the service of the last written closing submission (if any). The reason for asking both parties 

to do this before they know the result is that one gets a frank disclosure from both sides hoping that they will be the 

collecting party.”). 

167 For the same reasons, where the proceeding is bifurcated into liability and quantum phases, the Committee 

considers that absent exceptional circumstances, the tribunal should make costs determinations for the entire 

arbitration as part of the final award. 
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submissions after the merits submissions, but still in time for the tribunal to issue a final award 

that addresses both merits and costs. 

D. Form of Costs Submission 

Most Committee members and survey respondents believe that the format (and timing) of 

costs submissions should be by party agreement, with tribunal input or decision-making only 

where the parties cannot agree. As one survey respondent put it, parties should be encouraged to 

avoid “spending fees on fees” by agreeing on the process and limiting the amount of detail 

required. 

The Committee endorses the view that there should be a substantial focus on time and cost 

efficiency in the costs allocation phase. In most cases, as discussed below, summary 

documentation of the costs being sought, ideally in an agreed format, will be sufficient for the 

tribunal to issue a decision on costs. The Committee recognizes nonetheless that in some cases the 

financial exposure of costs may be quite significant and there may be genuinely disputed issues of 

both fact and law relating to costs. It follows that while efficiency should be one guidepost, 

tribunals need also to be sure that in this phase, as at the merits stage, each party has a fair 

opportunity to be heard and to present its position. 

Arbitration rules typically provide no guidance on the form of costs submissions, leaving 

the matter to be decided by the parties and the tribunal. The Committee suggests that it may be 

useful for institutions to consider providing some additional guidance on cost allocations 

procedures, at least in the form of a default process that parties or tribunals could vary.168 

Costs submissions tend to be exclusively in writing, with little or no opportunity for oral 

submissions. Nonetheless, at least one Committee member had experience with an arbitration in 

which a full-day hearing with expert witness testimony was scheduled in a case involving very 

large costs claims. 

The Committee considers that summary proof of costs should be the default standard, 

except where there are reasonable grounds to question whether costs actually were incurred at the 

amount sought or there are significant relevant issues of law and fact that the parties should have 

an opportunity to address. Unless there is a reasonable basis to doubt counsel’s submission, a 

summary declaration that includes basic information such as the identity of the timekeepers, the 

number of hours worked, and (where billing is at an hourly rate) the hourly rate, should be 

sufficient. The ICC Report is in accord, taking the view that copies of invoices will “rarely be 

appropriate” if they show details of work done, as they often contain information that is 

confidential, of no relevance to the case itself, and may also be subject to legal privilege.169 The 

ICC Report also suggested that Tribunals may prefer to avoid lengthy submissions and argument, 

while still requiring satisfactory evidence that the amount of costs claimed was in fact incurred. 

168 Notably, the ICC Commission Report does provide significant guidance on the factors tribunals should consider 

in allocating costs, as well as the procedures to be employed. See ICC Commission Report, supra n. 2, ¶¶ 44-85. 

169 ICC Commission Report, supra n. 2, ¶ 77. 
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Examples of situations where a tribunal might require more detailed submissions include 

cases where counsel had been shown to be less than honest with the tribunal in other phases, where 

the costs reported appear disproportionate to the work done, and where a party disputes whether 

the costs claimed actually were incurred. For example, in WDIG Mobile LLC v. Digital 

Communication Warehouse Inc., after reviewing unredacted time records, the tribunal applied a 

20% reduction to the costs of external counsel and 40% reduction to the costs of in-house counsel 

on the basis that the costs were “disproportionate to both the amount at stake and the issues that 

arose.”170  

Commentary and our sample of costs awards confirm that the most common form of proof 

of costs is by summary affidavit of counsel, although there is a wide variety of proof. Only 60 of 

the 146 decisions (or 41%) in our sample specify the type of evidence on costs the parties 

submitted. In half of these 60 decisions, the parties submitted invoices and redacted time records. 

In 15 other decisions, the parties submitted attorney affidavits.  

Notwithstanding the general preference for summary-level data, some tribunals have 

reduced the award of costs where they consider the supporting evidence to be insufficient. In Rubin 

Films v. IOM Film, for example, the tribunal reduced the award of costs by 40% apparently in part 

because the supporting documents were so “heavily redacted” that it was “impossible to discern 

which tasks were performed” by the party’s counsel.171 This concern further supports the view that 

tribunals may wish to consider advising the parties as to the type of documentation they will require 

for their costs decisions, particularly in instances where the tribunal has reason to doubt that the 

parties will adequately document their legal costs in traditional ways, i.e., by maintaining hourly 

time records. 

E. Interim Costs Orders 

Tribunals rarely issue decisions on costs prior to a final award. Commentators suggest that 

this is “hardly ever done.”172 Our sample of New York-related arbitrator costs decisions supports 

that assessment: an interim award on costs was issued in only 2 of 146 decisions (or 1.4%). 

There was little support for interim costs orders among Committee members, survey 

respondents, commentators, or in the decisions in our sample, although many recognize that facts 

and circumstances particular to the case at hand may support such an order. Absent an unusually 

excessive or abusive procedure, where the tribunal may consider an interim order to send the 

170 JAMS Case No. 1425002360, Final Award, ¶ 9 (June 22, 2010) (item 64). 

171 Rubin Films LLC v. IOM Film LLC and Amitav Kaul, JAMS Case No. 1425014098, Final Award, ¶¶ 34-35 (June 

29, 2015) (item 91) (“Claimant opted to use two separate law firms, and for approximately one year, the firms were 

engaged simultaneously. The invoices for the Wachs firm extended from May 2012 through January 2015, and those 

for the Molo Lamken firm covered the period from February 2014 through February 2015 . . . . I say appear because 

the supporting materials, i.e., the time records, are so heavily redacted that it is impossible to fully discern which 

tasks were performed . . . .”). 

172 See W. Laurence Craig, William W. Park, and Jan Paulsson, INTERNATIONAL CHAMBER OF COMMERCE

ARBITRATION 392 n. 3 (2000) (“It would be possible… for the tribunal to award reimbursement of party costs thus 

far expended in an interim award. This is hardly ever done.”). See also Waincymer on Procedure, supra n. 36, § 

15.14.2 (“While costs awards are normally made as part of the final award, it is entirely possible that costs decisions 

could be made at an earlier stage.”). 



56 

message that such tactics may result in costs, the more common view was that it usually is too time 

consuming and distracting to address costs other than at the end of the matter. Others noted that 

while interim costs orders may be helpful in curbing aggressive behavior, they may also risk 

creating a perception of unfairness or an appearance that the scales have been tipped in favor of 

one party. Further, an interim costs award, although within the authority of the tribunal, may not 

be consistent with the broader context of the case, including the expectation that “costs follow the 

event” and that the analysis is best done “in the whole” at the end of the proceedings. 

Although rare, interim costs awards may have benefits. For example, if a tribunal decides 

at an early stage that it has no jurisdiction over one of the parties to an arbitration, rather than 

require that party to wait until the conclusion of the arbitration, the tribunal may instead issue an 

interim decision providing for that party to recover its costs. Further, where parties have limited 

funds, it might make sense for a tribunal to award costs that have thus far been expended in an 

interim award. Interim decisions on costs may also serve as a deterrent against unreasonable 

behavior, by ordering a party to pay costs caused by unreasonable procedural behavior (e.g., 

seeking to change hearing dates at the eleventh hour). 

One approach to preserving flexibility may be to make an interim decision on costs in a 

procedural order, although this raises enforceability issues and might encourage inefficient 

rearguing of cost allocation.173 Moreover, once interim costs are paid, it may not be possible for 

the other party to recover these costs as part of a subsequent award; interim awards may thus 

become definitive and final for the stage in respect of which they were awarded or ordered. 

173 Waincymer on Procedure, supra n. 36, at 1259 (“If a tribunal wishes to be able to reconsider costs issues at a 

later stage, it may be preferable to make an interim decision by way of a mere procedural order so that the earlier 

determination might not be considered res judicata, although that approach may undermine enforceability and would 

encourage rearguing of costs perhaps unnecessarily.”). 
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Annex A: Sample of New York Arbitral Awards of Costs 

Methodology 

This Annex summarizes certain key information relating to the costs awards in the sample 

of 146 arbitral awards that the Committee collected to inform its Report. This survey is intended 

to be used as a reference resource and not to be relied upon as exhaustive or definitive. The 

Committee applied the following methodology to categorize and to derive statistics from the cases 

surveyed below: 

The cases included in this survey were gathered by means of a search in May 2022 on the 

Jus Mundi database, which collects and analyzes publicly available arbitral awards, principally 

from court filings. We searched the database for cases that had either a New York seat or were 

governed by New York law and either (i) were tagged as costs awards by Jus Mundi or (ii) included 

the words “cost” or “costs” within five words of the word “award.” The search resulted in 191 

cases dated between 2005 and 2022. After eliminating duplicates and cases that were not in fact 

decisions deciding whether to award costs, we were left with a sample of 146 awards, which are 

summarized in this Annex. There is a fuller version of this Annex available online at 

https://bit.ly/ArbAnnexA.   

In the Annex, the “Loser Pays principle” refers to a rule that the non-prevailing party is to 

bear the full (or some portion of the) party or institutional costs of the arbitration initially paid or 

incurred by the prevailing party, whereas the “American Rule” refers to a rule under which both 

parties are to bear their own costs resulting from the arbitration, regardless of the outcome. The 

Loser Pays principle or American Rule can be imposed as a result of the parties’ agreement as 

expressed in the arbitration agreement or in the course of the arbitration proceedings, a provision 

in the governing arbitral rules, or at the discretion of the arbitral tribunal. In this Annex (and in the 

discussion in the Report), a case is characterized as applying the Loser Pays rule even if no costs 

were awarded because, for example, the arbitral tribunal found there to be no prevailing party or 

for other reasons ordered no shifting of costs from one party to the other, if the tribunal analyzed 

the case under the Loser Pays principle. 

The column “Recovery” reflects the proportion of the amount of party and/or institutional 

costs sought by the prevailing party that the tribunal awarded. The column “Recovery” does not 

include the amount in dispute or recovered on the basis of the substantive claims of the case.  

https://bit.ly/ArbAnnexA


ANNEX A
Sample of New York Arbitral Awards of Costs

Item No. Case Case number Date
Arbitral 

institution

Loser Pays/American Rule 
and basis for choice (if not 

tribunal discretion) Cost Recovery Summary of deduction rationale
1 Tetronics v. BlueOak 23366/MK 17-Apr-20 ICC Loser Pays 85% Lack of success on monetarily largest claim and the fact that that claim 

did not account for a significant amount of the time and expense 
associated with this case.

2 The Orange Rabbit et al. v. ILKB et al. 1425029384 25-Nov-20 JAMS Loser Pays 99% Recalculation of JAMS fees actually incurred.
3 Trividia Health v. Nipro 23464/MK/PDP 18-Sep-20 ICC Loser Pays 67% Relative success both in monetary terms and in factual analysis
4 Aguaytia Energy v. Maple Gas 23137/MK 23-Apr-19 ICC Loser Pays for arb costs, 

American Rule by agrmt
100% Arb agrmt said each side bears own attorneys fees so only inst/arb 

expenses awarded
5 Apollo v. Siddiqui 1425026462 26-Apr-19 JAMS Loser Pays--based on agrmt 

and claim of "wanton and 
willful misconduct"

0% In case of two respondents, Claimant prevailed on some claims and lost 
on others; merits amount awarded was a small fraction of what was 
sought.  In the case of third where agreement provided for cost shifting, 
Claimant prevailed on certain but not all claims and has not been 
awarded all relief it sought, vast majority of issues did not concern party 
with agrmt allowing cost shifting

6 Arcelormittal v. Metso 22034/RD/MK 20-Mar-19 ICC Loser Pays 60% Respondent won entirely but only got 60% because claimant withdrew a 
claim entirely, claimant's reasoning was almost entirely persuasive, and 
respondent spent almost twice what claimants spent so award on 
remaining claims reduced to 80% of average of two

7 ConocoPhilips v. Corporación venezolana 
de Petróleo and PDVSA

22527/ASM/JPA 29-Jul-19 ICC Loser Pays--based on agrmt 38% Net success on claims in terms of both quantum and factual analysis

8 Datron v. Aeryon 22933/TO 9-Sep-19 ICC Loser Pays--based on agrmt 83% Excessive billing rates when partners changed, discrepancy between 
claimant's and respondent's hours, excessive use of paralegals

9 Telecom Business Solution and others v. 
Terra Towers and others

01-21-0000-4309 23-Feb-22 ICDR Loser Pays--based on agrmt 100%

10 Bar-B-Q Products v. USL and Marglin 01-20-0005-4914 3-Dec-21 ICDR Loser Pays--based on agrmt 99% Disallowed invoices for drafting petition to confirm award prior to award 
having been made and prior to respondent having failed to pay

11 Bloomfield Investments v. Grow Land and 
others

183996 7-May-21 LCIA Loser Pays--based on agrmt 100%

12 Bloomfield Investments v. Quay Hays, 
Grow Land and others

204572 7-May-21 LCIA Loser Pays--based on agrmt 100%

13 CNE v. Crocus Technology 24641/TO/AZR/SP
N

8-Jun-21 ICC Loser Pays 100%

14 Dentons v. John Zhang N/A 10-Jun-21 CPR Loser Pays as to arb/inst 
costs, no legal fees awarded--
apparently due to CPR Rules

100% Only costs of emergency measures application 

15 Faurschou v. Cheim and Read and others 1425031946 22-Jun-21 JAMS Loser Pays--based on agrmt 93% Paralegal rate above what NY courts have approved, pre-arbitration fees 
disallowed

16 Global Syn-Turf v. HMSRP 01-19-000-5581 17-May-21 ICDR Loser Pays--based on agrmt 50% Each side lost on its claims, except that respondent prevailed on some 
counterclaims.  And claims on which claimant lost made up most of 
submissions and evidence and time.

17 Caroleng Investments v. Bluestone 
Resources

23546/MK 12-Aug-20 ICC Loser Pays 0% of fees, 100% of costs Given limited amount of briefing, tribunal does not believe costs 
submissions and a costs award would be warranted

18 Caroleng Investments v. Bluestone 
Resources

23546/MK 13-May-20 ICC Loser Pays 100%

19 Benthos Master v. Aaron Etra N/A 9-Apr-20 Ad Hoc Loser Pays -- UNCITRAL Rules 100%

20 Grand Slam, Greenwich Street and 
Shtromandel v. Baltic Hospitality

1425031125 8-Dec-21 JAMS Loser Pays--based on agrmt, 
American Rule for claims 
outside of agrmt--JAMS

26% Claim reduced to reflect time spent only on claim covered by cost-
shifiting agreement, and based on estimate of time  needed for that claim 
times a blended hourly rate

21 Iberdrola Energy Projects v. Footprint 
Power

01-18-0001-6009 15-Oct-21 ICDR Loser Pays 100%

22 Jack Stern v. Molina Gil and TGV GONE 25158/JPA 19-Mar-21 ICC Loser Pays 100%
23 Quinn Emanuel Urquart & Sullivan v. Albert 

Mizrahi et al
12220064854 8-Feb-21 JAMS Loser Pays--based on arb 

agrmt
Unstated Tribunal determines appropriate amount of time and fair and reasonable 

attorney's fees.
24 Regal Cinemas v. Atom Tickets 1425030512 20-May-21 JAMS Loser Pays--based on arb 

agrmt
100%

25 Tosco (Phillips 66 Co). v. HDI-Gerling 
Insurance Co.

N/A 26-Nov-21 Ad Hoc Loser Pays--based on arb 
agrmt

0% Based on terms of insurance policy that provided for defense costs, the 
terms of the policy were not met

26 Southern Glazer's Wine and Spirits v. MOD 
Champagne

1425032196 15-Nov-21 JAMS Loser Pays--based on arb 
agrmt

95% Tribunal disallowed estimated amount to confirm final award.

27 Zhongzhi Hi-Tech v. Link Motion A18221 16-Feb-21 HKIAC Loser Pays 0% (except on motion to 
dismiss)

Each side prevailed in part.  Claimant achieved substantial monetary 
award, but vast majority focused on counterclaims and they were 
partially successful.

28 Cognac Ferrand v. Mystique Brands 01-17-0007-4323 1-May-20 ICDR Loser Pays--based on arb 
agrmt

96% Unclear who bore small amount of arbitration costs not awarded.

29 Dreymoor Fertilizers Overseas v. AVAgro et 
al.

01-19-0000-3381 15-Feb-20 ICDR Loser Pays--based on arb 
agrmt

100%

30 EDF v. Exelon PR 017/MK 12-Jun-20 ICC Loser Pays as to costs, no atty 
fees awarded b/c of ICC 
Referee Rules

100% of arb costs, 0% of 
fees

ICC Referee Rules do not provide for award of attorneys fees, only of 
referee costs; Referee need not decide whether she has inherent power 
to sanction misuse because recourse to referee procedure was not 
misuse

31 Hawaii Pacific Teleport v. Peraton 24178/MK 22-Jun-20 ICC Loser Pays--based on arb 
agrmt

100%

32 Hotel TOC v. Trump International 23149/MK 20-Mar-20 ICC American Rule--based on arb 
agrmt but both sides 
requested costs so tribunal 
sought to identify prevailing 
party

3% overall Arb agrmt said each side bears own attorneys fees, Respondent bore 
higher portion of costs of arbitration because it rejected sealed offer

33 Hotel TOC v. Trump International 23149/MK 17-Jun-20 ICC American Rule on fees based 
on agrmt, Loser Pays on arb 
expenses

100% of arb costs, 0% of 
fees

Request for clarification.  Respondent bears all arb costs because it lost 
application.  No legal fees awarded because of agreement on American 
Rule

34 IQE v. Solar Junction 183861 17-Jan-20 LCIA Loser Pays--LICA Rules 62% 100% of inst/arb costs to winner; 62% of legal costs b/c loser had 
legitimate position and proportionality of expenses to exposure; no 
award of court litigation costs, full award of costs on unsuccessful 
challenge of arbitrator

35 Luzar v. Tradiverse 01-18-0003-0504 23-Mar-20 ICDR Loser Pays 80% Delaying conduct of losing party cited, but no explanation for reducing 
award from 100%

36 Media Force v. Precise Leads 01-19-0002-1163 6-May-20 ICDR Loser Pays--based on arb 
agrmt

100% (apparently)
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ANNEX A
Sample of New York Arbitral Awards of Costs

Item No. Case Case number Date
Arbitral 

institution

Loser Pays/American Rule 
and basis for choice (if not 

tribunal discretion) Cost Recovery Summary of deduction rationale
37 Selex Galileo v. Nomir Medical 

Technologies
01-17-0003-0930 11-Aug-20 ICDR American Rule for attys fees 

because agreement specified 
AAA Rules even though case 
was administered under ICDR 
Rules, and NY law does not 
allow shifting of attorneys' 
fees absent agreement or 
statute; Loser Pays for 
arb/inst costs and non-
attorney party costs

25% Only arb/inst costs  and non-attorney fee party costs awarded to 
prevailing party,  tribunal found it had no power to shift legal fees under 
AAA Commercial Rules

38 Life Technologies and Applied Biosystems 
v. AB Sciex and DH Technologies

1400013323 25-Jun-13 JAMS Loser Pays 50% 66% of sum of full amount of JAMS costs plus reduced attorneys fees 
(reduced by varying percentages "for reasonableness" and because 
certain staff of counsel "should be assumed withihn office overhead" and 
noting that counsel for losing party "also delivered high quality legal 
representation but at a substantially lower cost"), awarding 2/3 of total 
to reflect relative success

39 TBS Middle East Carriers v. United 
Quarriers

N/A 11-Nov-13 Ad Hoc Loser may pay based on arb 
agrmt

50-50 Arb costs, $100,000 
legal fees to Claimant, % 
unclear

Arbitrator fees and expenses split 50-50 (dissenting arbitrator would have 
charged 100% to Respondent), joint and several obligation of both 
parties, bad conduct resulted in "allowance" to Claimant of only $100K 
for attorneys fees.

40 Towboat Nantucket Sound v. Rodney van 
Trent Farnsworth, Ill

N/A 15-Nov-13 Ad Hoc Loser Pays based on arb 
agrmt

75%:25% split for arb/inst 
costs, no award of 
attorneys fees

Arbitrator fees and expenses 25% against Claimant 75% against 
Respondent. No attorneys fees awarded because of bad conduct by both 
sides.

41 Celestial Airways v. Associated Air Center 
and Dae Aviation Holdings

50-181-T-00400-
09

12-Jul-12 ICDR Loser Pays because both 
parties submitted fees issue 
to tribunal

60% costs 84% attorneys 
fees

Relative success and bad conduct by loser. 

42 Daesang Corporation v. The NutraSweet 
Company

15641/VRO/AGF/
RD

14-Jun-16 ICC American Rule on legal and 
expert fees by agreement; on 
institutional and arbitral 
expenses, tribunal appears to 
apply the American Rule

Both legal fees and costs 
of arbitration were borne 
equally by each party

Parties agreed to seek to recover only institutional and arbitrator costs 
(not legal and expert fees).  In declining to shift these costs, the Tribunal 
noted that the parties had not agreed in underlying contracts on 
allocation of costs and that the longstanding rule at the place of 
arbitration (New York) was that each party bears its own litigation costs.  
Also, although Claimant  won on the merits, Respondent's position raised 
serious legal and factual issues, and both Parties contributed to 
protracted nature of the arbitration.

43 Destel Marine v. Michail Arhangelos S.A. 
and Star Matrix, Ltd.

None 22-Feb-12 Ad Hoc Loser Pays 100% Two Respondents jointly and severally liable for 100% of Claimant's 
attorneys fees and arbitration costs.

44 GE Transportation (Shenyang) Co., Ltd. v. A-
Power Energy Generation Systems, Ltd.

A11074 8-Aug-12 HKIAC Loser Pays 100% of arb/inst costs, 
party costs reduced by 
unstated amount

Claimant awarded 100% of reasonable legal costs, which were apparently 
reduced by unstated amount. Tribunal denied costs related to party 
representatives' work on the arbitration.

45 Phillips Petroleum Company Venezuela 
Limited, Conocophillips Petrozuata B.V. v. 
Petroleos De Venezuela, S.A., 
Corpoguanipa, S.A., Pdvsa Petroleo, S.A.

20549/ASM/JPA 
(C-20550/ASM)

24-Apr-18 ICC Loser Pays, parties both 
argued costs follow the event

50-50 Relative success was evenly balanced.

46 Rohm and Haas Company v. Arkema 50-154-T00532-10 9-Oct-12 ICDR American Rule per agreement 
of counsel and parties in 
arbitration

Despite ICDR Rules and "costs follow the event," parties agreed during 
arbitration that American Rule controlled

47 Abu Dhabi Investment Authority v. 
Citigroup Inc.

50-2013-000782 14-Oct-11 ICDR American Rule (no 
explanation)

50-50 ICDR Art 31, but no allocation, all parties to bear their own costs

48 AMA Prop Limited v. Indiabulls Financial 
Services Limited and Indiabulls Finance 
Company Private Limited

50-181-T-00044-
10

21-Mar-11 ICDR Loser Pays per arb agrmt for 
arb/inst costs, American Rule 
on legal fees and party costs 
per agreement

Arb costs allocated 50% 
each to claimant and to 
one respondent, even 
though claimant was 
prevailing party

Relative success and bad conduct by winner

49 ASA Bioenergy Holding A.G., Abengoa 
Bioenergia Agrícola Ltda., Abengoa 
Bioenergia São João Ltda., Abengoa 
Bioenergia São Luiz S.A., and Abengoa 
Bioenergia Santa Fé Ltda.v. Mr. Adriano 
Gianetti Dedini Ometto and Adriano 
Ometto Agrícola Ltda.

16176/JRF/CA 21-Nov-11 ICC Loser Pays 50% Relative success:  Claimant prevailed on roughly half of its claims and won 
approximately half of the relief requested.  Respondents were not 
awarded any monetary relief and only limited declaratory relief.

50 Barracuda & Caratinga Leasing Company 
B.V. v. Kellog Brown & Root LLC

N/A 21-Sep-11 Ad Hoc Loser Pays per arb agrmt and 
UNCITRAL Rules

100% Arb costs, 965/875 
legal fees

Based on overall result of the cases, and general presumption favoring a 
cost claimant that faced formidable opposition, Claimant awarded 96% of 
US$ legal fees and 87% of R$ legal fees, and Respondent must pay all of 
Claimant's share of the arbitrator fees and costs. 

51 Digitelcom, Ltd., Telco Inc., Katel Llc, And 
Sotel LLC v. Tele2 Sverige Ab

50-494-T-00309-
09

15-Sep-11 ICDR Loser Pays, per arb agrmt 100% Arbitration agreement says loser pays "subject to the award of the 
arbitrators," which means prevailing party fees and costs must be 
reasonable. All arbitration costs are to be paid by Claimant. Tribunal 
grants post award interest on costs award.

52 Grand River Enterprises Six Nations, Ltd., 
et. al. v. United States of America

N/A 12-Jan-11 Ad Hoc Loser Pays per UNCITRAL 
Rules for arb/inst costs; 
American Rule for legal costs 
as a matter of discretion

50-50 No shifting of costs warranted, considering Claimants' status as First 
Nations enterprises facing economic difficulties, and Tribunal belief that 
the US government should have given greater recognition through 
consultations with them. 

53 Mobil Cerro Negro, Ltd v. Petroleos de 
Venezuela, S.A. and PDVSA Cerro Negro, 
S.A.

15416/JRF/CA 23-Dec-11 ICC Loser Pays 50-50 Based on relative success and the fact that it was a "close case"

54 Public Warehousing Company K.S.C. and 
Professional Contract Administrators Inc. v. 
Supreme Foodservice CMBH & Co KG 
PARTIAL FINAL AWARD

50-181-T-00321-
08

26-Apr-11 ICDR American Rule, per NY 
governing law and arbitration 
seat

50-50 Each party will bear its own counsel fees and costs. 

55 Public Warehousing Company K.S.C. and 
Professional Contract Administrators Inc. v. 
Supreme Foodservice CMBH & Co KG  
FINAL AWARD

50-181-T-00321-
08

25-Aug-11 ICDR American Rule, per NY 
governing law and arbitration 
seat

50-50 Each party will bear its own counsel fees and costs, and half of the 
arbitration costs shall be born by Claimants and half by Respondents. 

56 Subway Systems India Private Limited v. 
Charanjit Singh Sra

50-114-T-00291-
11

2-Dec-11 ICDR Under agreement, loser pays 
if franchisee found to have 
withheld monies; otherwise 
American Rule applied, 
apparently, with no 
explanation

50-50 Legal fees and costs shifting denied because claimant did not show 
respondent had withheld monies.  Respondent defaulted.  Each party to 
bear half of arbitration costs and fees (no further explanation)
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Item No. Case Case number Date
Arbitral 

institution

Loser Pays/American Rule 
and basis for choice (if not 

tribunal discretion) Cost Recovery Summary of deduction rationale
57 Toshiba Corporation v. Coby Electronics 

Co., Ltd.
50-117-T-00478-
10

8-Sep-11 ICDR Loser Pays, per arb agrmt 100%

58 Borregaard Industries Limited and 
Borregard Synthesis v. AMRI Renesselaer, 
Inc.

50-122-T-00481-
09

12-Oct-10 ICDR Unclear, no basis stated 50-50 Tribunal believes it appropriate in this case for each party to bear its own 
costs, expenses, and counsel fees. (No further explanation)

59 NTT Docomo, Inc. v. Ultra D.O.O. 15716/VRO 26-Jan-10 ICC Loser Pays 42% of legal costs 
awarded, each side to 
bear half of inst/arb costs

Arbitration/institution costs shared equally, legal fees of $300K vs $700k 
sought. Bulk of evidence and arguments concerned Respondent's 
successful claim. 

60 NYKCool A.B.v. Pacific Fruit Inc. and Kelso 
Enterprises Ltd.

N/A 28-Apr-10 Ad Hoc Loser Pays 75% of arb costs, $300K in 
legal fees, % Unknown

Claimant allowed $300K (unknown percentage) toward attorneys fees in 
light of all facts and circumstances, the nature and value of the claims 
and counterclaims, the relative level of effort, the reasonableness of the 
expenditures and the extent of success of the prevailing party. 

61 Ocean Towing Corp. v. Fry's Electronics, 
Inc.

N/A 31-Jan-11 Ad Hoc Loser Pays unknown arb costs, $145K 
in legal fees, % unknown

Arbitrator fees and costs awarded (unknown percentage). Legal fees and 
costs awarded $145 (unknown percentage) 

62 Subway International B.V. v. Ornela Cere, 
Subway Restaurant

50-114-T-00477-
09

18-Jun-10 ICDR American Rule per agreement 
but with some cost shifting

50-50 with the exception 
of 5,600 Euros awarded to 
Respondent

Each party paid own costs except Respondent awarded costs of 
production of documents sought by Claimant

63 Tecnoconsult Constructores S.A. and 
Tecnoconsult S.A. v. Thyssenkrupp Robins 
Inc., PWH Material Handling Systems Inc. 
and Thyssenkrupp Fordertecnik GMBH  
FINAL AWARD

14267/EBS/VRO 18-Jun-10 ICC Loser Pays Inst/Arb. Costs: 85%, 
~51% and ~54% in legal 
fees

Bad conduct and relative success on merits.

64 WDIG Mobile LLC v. Digital Communication 
Warehouse Inc.

1425002360 22-Jun-10 JAMS Loser Pays 100% JAMS inst/arb costs, 
80% outside counsel fees, 
60% in house counsel fees

Number of hours claimed for legal fees disporportionate to the amount at 
stake and the issues that arose.

65 Digene Corporation v. F. Hoffmann-La 
Roche Ltd. and Roche Molecular Systems, 
Inc. and Gen-Probe Incorporated

50-181-T-00502-
06

12-Aug-09 ICDR Loser Pays 100% ICDR fees; ~100% 
legal fees for R1 and 
~84% for R2

Disallowed $550K in undocumented in house counsel time. Some 
additional fees and costs rejected. 

66 Thai-Lao Lignite Co., Ltd. v. Government of 
the Lao People's Democratic Republic (I)

N/A 4-Nov-09 Ad Hoc Loser Pays per agreement 32% Relative success.  Tribunal's discretion to grant $1m on $2.6M sought in 
legal fees plus $545K in arbitrator fees (ad hoc so no institution costs) 
because of limited damages recovered.

67 Atlantic LNG Company of Trinidad and 
Tobago v. Gas Natural Aprovisionamientos 
SDG, S.A.

N/A 17-Jan-08 Ad Hoc Loser Pays per UNCITRAL 
Rules (which tribunal 
apparently reads to apply 
Loser Pays to both inst/arb 
costs and legal fees)

50-50 No single successful party.

68 Osram Sylvania Products Inc. v. 1. Tiberon 
Minerals Ltd., 2. Nui Phao Mining Joint 
Venture Company Limited, 3. Dragon 
Capitan Management

15067/JEM 12-Sep-08 ICC Loser Pays per the arbitration 
agreement and "the normal 
practice of international 
arbitration." (para. 229)

60% Great difference between the parties' fees and expenses and the 
prevailing party was unsuccessful on the counterclaim.

69 Sierra USA Communications Inc. v. 
International Telephone & Satellite Corp.

14542/EBS/VRO 18-Mar-08 ICC Loser Pays but only for 
witness travel expenses 
because all other costs 
allocated in the arbitration 
agreement.

Half of witness travel 
expenses except for a 
reduction for the flights 
of one witness.

The cost of the flights of one witness was excessive compared to the cost 
of the flights of the others.

70 T. Co. Metals v. Dempsey Pipe & Supply 50-154-T-00278-
06

4-Jun-07 ICDR Loser Pays where loser is 
clear per the arbitration 
agreement and the 
Arbitrator's discretion, but 
American rule where loser 
not clear per the Arbitrator's 
discretion (apparently).

Unclear Deductions for "unnecessary work"

71 Yukos Capital S.A.R.L. v. OAO 
Samaraneftegaz

14203/EBS 15-Aug-07 ICC Loser Pays 75% Failing on certain claims

72 (1) CCP Sanluis, LLC, (2) AIP Sanluis LLC v. 
(1) San Luis Investments L.L.C., (2) San Luis 
Developments L.L.C., (3) San Luis 
Corporación

14077/EBS 21-Sep-06 ICC Loser Pays per arbitration 
agreement.

100%

73 Digene Corporation v. Beckman Coulter, 
Inc.

50-133-T-00002-
05

27-Jul-06 ICDR Loser Pays 0%

74 Taylors International Services Limited v. 
Esso Exploration and Production Chad Inc.

13491/JNK/EBS 23-Mar-06 ICC Loser Pays 75% Ratio of damages awarded to each party (damages awarded to 
Respondent were 4X the damages awarded to Claimant)

75 Capital India Power Mauritius I and Energy 
Enterprises (Mauritius) Company v. 
Maharashtra Power Development 
Corporation Limited, Maharashtra State 
Electricity Board and the State of 
Maharashtra

12913/MS 27-Apr-05 ICC Loser Pays per the arbitration 
agreement

100% (but not for Indian 
court proceedings)

Costs of Indian court proceedings to "thwart" arbitral initiatives were 
already compensated by award on merits returning total investment, as 
those proceedings were ingredients in the course of conduct for which 
recovery of the entire investment was ordered.

76 Mpowerd Inc. v. David Joseph Bunevacz 50-20-1400-0016 17-May-16 ICDR Loser Pays because of bad 
conduct of Respondent 
(before the arbitration)

Almost 100% Certain costs not sufficiently explained

77 Pangea Capital Management v. Lakian 1425012628 15-Jan-16 JAMS Loser Pays based on RICO and 
related U.S. case law.

91% Based on RICO rule allowing recovery for the prevailing party on the RICO 
claim and related claims - so deductions for costs unrelated to the RICO 
claim

78 Rubbermaid Commercial v. Taizhou 
Yinshan Manufacturing Brushes

01-14-0000-5229 28-Mar-16 ICDR Loser Pays per arbitration 
agreement.

100%

79 Sino East Minerals Ltd. V. Kailuan 
International Co. Ltd.

20266/RD 10-Feb-16 ICC Loser Pays $125,000 (percentage 
unclear)

The Tribunal stated that it relied on "all of the facts and circumstances, 
the nature and value of the claims and counterclaims, the relative level of 
effort, the reasonableness of the expenditures and the level of success of 
Claimant as the prevailing party" (para 135) but did not elaborate.

80 AI-Farez-Wamed Co. v. Kellogg Brown and 
Roots Services, Inc.

50-1160-00698-12 25-Sep-15 ICDR American Rule per the 
arbitration agreement.

81 Alstom v. Mitsui 20686 10-Jul-15 ICC American rule, per NY law as 
seat of arb

50-50 Each party to bear its own costs; Tribunal and ICC fees/expenses shared 
equally
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82 Bamberger Rosenheim v. OA Development 20198/RD 30-Nov-15 ICC Loser Pays, per NY law as 

governing law stating that 
attorneys' fees awardable for 
defamation if statements 
made with malice

33% of attorneys' fees 
and 50-50 for arb costs

Based on general and punitive damages already awarded separately and 
claimant's stipulation that it would not seek a damages award in excess of 
$1m ($250k in atty fees awarded to give a total award of $950k).

83 Batca Global v. Prams Water Shipping N/A 13-Nov-15 Ad Hoc American rule, Respondent to 
pay arbitrator fees 

100% for arb fees Each party to bear its own fees; Tribunal fees assessed against 
Respondent for poor conduct

84 Ceona v. BMT Giant N/A 26-Jun-15 Ad Hoc Loser Pays 100% Tribunal's discretion to award legal fees; parties jointly and severally 
liable for arb fees.

85 Cessna Finance v. Al Ghaith Holding 19397/AGF/ZF/RD 26-Oct-15 ICC Loser Pays 100% for arb costs, 75% 
for legal fees

25% deducted because Claimant's counsel could have drafted the 
transactional documents better

86 Logic, S.P.A. v. L-3 Communications 
Corporation

19469/AGF/ZF/RD 26-Jun-15 ICC American Rule 50-50 ICC expenses borne equally; parties bear their own costs

87 Novel Commodities S.A., Access Global 
Capital LLC, Multibank Inc. and Israel 
Discount Bank of New York v. National 
Union Fire Insurance Company of 
Pittsburgh, PA

N/A 18-Nov-15 Ad Hoc American Rule 50-50

88 NS United Kaiun Kaisha, Ltd. v. Cogent 
Fibre Inc.

N/A 23-Jan-15 Ad Hoc Loser Pays unknown arb costs; 83% 
of atty fees

Unstated

89 Offshore Exploration and Production v. 
Korea National Oil Corporation et al

50-198-T-00825-
11

29-May-15 ICDR Loser Pays Each side entitled to costs 
and fees on claims on 
which it prevailed, to be 
decided in later 
submissions

Based on party submissions/calculations of fees attributable to successful 
claims by each party, to award a net amount to Resp

90 Pirate Brands v. Robert Ehrlich and Others 1425017097 4-Sep-15 JAMS Loser Pays 100%
91 Rubin Films LLC v. IOM Film LLC and Amitav 

Kaul
1425014098 29-Jun-15 JAMS Loser Pays, per arb 

agreement
52% of atty fees; 100% for 
arb costs

Reasonableness of atty fees

92 Sargeant v. Betteroads None 20-Jun-15 Ad Hoc Loser Pays 100%
93 Toshiba v. Shenzhen (Final Award) 01-14-0000-1226 8-Sep-15 ICDR Loser Pays per arbitration 

agreement.
100%

94 Travelers v. ICDAS 50-20-1300-0589 5-Feb-15 ICDR Loser Pays, basis unclear. 100% of arbitration fees; 
25% of the principal 
amount awarded for legal 
fees

None provided

95 Apotex v. US ARB(AF)/12/1 25-Aug-14 ICSID Loser Pays 100 % of legal costs; 75% 
of arbitration costs

Reduction of arbitration costs based on the Tribunal's jurisdictional 
decisions not having a sole winner.

96 Big Sky Juice v. OPIC 50-195-T-00233-
12

16-Apr-14 ICDR Loser Pays, based largely on 
cost burden imposed on 
public entity

100% of legal and 
arbitration costs

97 Bloom Lake et al. v. Worldlink Resources 18209/VRO/AGF/Z
F (C-
18251/VRO/AGF)

6-Nov-14 ICC Loser Pays, no basis stated 100% of legal costs and 
arbitration costs

98 Bryan Sexton v. Jake Karam et al. 50-148-T-00408-
11

28-Jul-14 ICDR Loser Pays, no basis stated 100% of legal and 
arbitration costs

99 Cessna Finance v. Gulf Jet and Others 18769/VRO/AGF 17-Jan-14 ICC loser pays - contract clause 100% arb costs and legal 
costs

100 ECP Africa v. Barnwell Enterprises 132329 13-Feb-14 LCIA Loser Pays per LCIA Rules 70% certain Resp partially prevailed on merits, other Resp entirely prevailed 
they were not bound. Also reduction based on "circumstances of the 
case"

101 Global Tungsten & Powders v. Largo 
Resources

19566/AGF/RD 24-Nov-14 ICC Loser Pays 1/3 legal costs recoved by 
Clmt, arb costs not re 
allocated

Resp prevailed on certain defenses and Clmt only recovered 1/3 of 
damages claimed

102 PDV v. ConocoPhilips Company and 
Sweeny Coker

16982/JRF/CA (C-
17336/JRF)

18-Aug-14 ICC Loser Pays Resp wins 40% of legal 
costs, no shifting of arb 
costs

only partial success

103 Rock Resource Ltd v.v Altos Hornos de 
México

18133/CYK 22-May-14 ICC Loser Pays 100% of Arb Costs and no 
legal costs

Respondent arbitrated despite lack of arbitration agreement and 
prevailed that no contract, so Claimant bears arb costs; but there was 
good faith dispute so no legal costs awarded

104 Scarborough-St. James v. Madison Realty 
Capital and 67500 South Main Street 
Richmond

1425004369 27-Jan-14 JAMS American Rule, per lease 
provision

No arbitration costs 
claimed or legal costs of 
arbitration claimed 

105 Travis Coal v. Essar Global 18274/VRO/AGF 7-Mar-14 ICC Loser Pays, per contract 
clause

100% of legal and 
arbitration costs

106 Algonquin Shipping v. ADM N/A 13-Feb-13 Ad Hoc Loser Pays 86% of claimed legal costs 
and expenses, arbitrator 
costs allocation in 
Appendix not annexed to 
PDF

Not provided

107 Apotex v. US UNCT/10/2 14-Jun-13 ICSID Loser Pays as to arb/inst costs 
as a matter of UNCITRAL 
Rules; Loser Pays as to legal 
representation costs as a 
matter of discretion

Resp wins 100% of legal 
costs and Arb Costs

108 CE International v. S.A. Minerals et al. 50-503-T-00481-
12

24-May-13 ICDR Loser Pays 100% arbitrator and 
counsel

109 Daum Global v. Ybrant, LGS Global 18445/CYK 18-Sep-13 ICC "Costs follow the event" as 
"usual approach generally in 
internatiional commercial 
arbitration"

100% of Arb Costs, 38% of 
legal costs

Clmt did not prevail on request for early disposition, and several invoices 
not shown to be for the arbitration

110 Landmark Ventures Inc. v. InSightec Ltd. -- 
Post Award Decision and Addendum on 
Costs)

18807/VRO/AGF 20-Dec-13 ICC Loser Pays 100% of Resp fees for 
opposing application to 
correct award

111 Landmark Ventures Inc. v. InSightec Ltd. -
Final Award

18807/VRO/AGF 8-Oct-13 ICC Loser Pays 100% of ICC costs, 100% 
of legal expenses other 
than fees, 80% of fees

Some claimed fees not shown to be for the arbitration, and some were 
for in house counsel who was a witness

112 Jolen, Inc. v. Kundan Rice Mills, LTD 21848/RD/MK 17-Dec-19 ICC Loser Pays 100% of legal costs but no 
arb costs

Resp partly successful in dismissal of two entities and Clmt duplicative 
applications
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ANNEX A
Sample of New York Arbitral Awards of Costs

Item No. Case Case number Date
Arbitral 

institution

Loser Pays/American Rule 
and basis for choice (if not 

tribunal discretion) Cost Recovery Summary of deduction rationale
113 Joseph Laura and Anthony Sichenzio v. 

Pristec AG
01-18-0001-9729 10-Jun-19 ICDR Loser Pays 100% of legal costs and 

arb costs
114 Platform Consulting Group, LLC v. Medsis 01-19-0000-3189 20-Nov-19 ICDR Loser Pays 100% of arb costs, legal 

costs not claimed
115 Solgar Inc. v. Oakleafe Wholseome Foods, 

Inc.
23786 21-Aug-19 ICC Loser Pays, contract clause Resp bears 100% of Clmt 

legal costs and ICC Costs
116 Y. Levy Contracting v. Tanchum Portnoy 1000204207 21-Jan-19 NAM Loser Pays Clmt awarded "full costs"
117 HHL Lisbon Trust v. Teras Breakbulk Ocean 

Navigation Enterprises LLC
N/A 30-Sep-19 Ad Hoc Loser Pays 70% of legal costs, arb 

costs treated in appendix 
not attached

Not discussed but evidently based on Clmt recovering only 50% of 
claimed damages

118 Helena Chartering, Inc. v. Cronus Maritime, 
Inc.

N/A 30-Jan-19 Ad Hoc Loser Pays 100% of legal costs and 
arb costs

119 Abengoa v. Eolica 01-16-0004-4305 9-Aug-18 ICC Loser Pays 80% Comparison to Clmt costs, and failure to submit detail of fees
120 Gas Natural Approvisionmientos SGD, SA v. 

Atlantic LNG Co. of Trinidad & Tobago
N/A 14-Feb-17 Ad Hoc Loser Pays -- UNCITRAL Rules 100% merits + 100% costs 

of arbitration
121 Ginza 3, LLC v. Parmwood Assignment LLC, 

Conewood Limited
21177/RD 24-Apr-17 ICC Loser Pays 100% merits (minus 

clerical error) + 100% 
costs of arbitration

122 Nippon Yusen Kaisha (NYK Line) v. Sea 
Central Shipping, Inc.

N/A 31-Aug-17 Ad Hoc Loser Pays 100% merits + 100% costs 
of arbitration

123 Origin & Co., Ltd., Iljin Materials Co., Ltd. v. 
JFI Global Purchasing, Ltd., Loblaw 
Companies Limited

21763/CYK/PTA 
(c. 21992/CYK)

31-Dec-17 ICC Loser Pays Each Party bears its own 
legal fees and costs of 
arbitration are borne 
equally

Neither Party prevailed.  Both Claimants' claims and Respondents' 
counterclaims were dismissed.

124 Pursuit Holdings, LLC, Michael Hayden 
Sanford, Sanford Partners, LP and MH 
Sanford & Co., LLC v. Meister Seelig & Fein, 
LLP

1425020976 7-Mar-17 JAMS Loser Pays -- Parties' 
agreement in PO1 

100%

125 Rong De Investments Ltd. v. GFS 
Investments, Inc.

01-16-0000-2499 23-Mar-17 ICDR American Rule, tribunal says 
"it would be inherently unfair, 
potentially punitive, and 
could result in a chilling effect 
on the arbitration process as 
a whole under the 
circumstances here present" 
to apportion arbitrators costs; 
no explanation for choosing 
American Rule for legal 
representation

0% Inherently unfair, potentially punitive, and could result in a chilling effect 
on the arbitration process as a whole to apportion arbitrator's fees; no 
separate explantion for applying American Rule to legal representation.

126 Vimpelcom Ltd. v. Orascom Tmt 
Investments S.A.R.L.

153077 30-Sep-17 LCIA Loser Pays -- LCIA Rules 88% merits; 88% costs of 
arbitration

Tribunal awarded 88% of arbitration costs and 88% of legal costs, based 
on 88% recovery on the merits.

127 Al-Farez-Wamed Co. v. Kellogg Brown and 
Roots Services, Inc.

50-1160-00698-12 14-Jan-16 ICDR American Rule -- applicable 
contract

0% recovery to either 
Party on merits;  each 
Party bears its own legal 
fees and costs of 
arbitration are borne 
equally

Tribunal denied Claimant's claims and Respondent's counterclaims.

128 Atlantic Metro Communications II Inc. v. 
Reliance Flag Telecom Ireland Limited 
A/K/A/ Global Cloud Xchange

1425020333 25-Aug-16 JAMS Loser Pays -- UNCITRAL Rules 89% of costs of 
arbitration

Tribunal found Claimant's requested legal fees were excessive in one 
aspect (rejected two others).  No discussion of arbitrator costs.

129 Ceona Pte Ltd., as owner of the M/V Blue 
Giant v. Bmt Giant, S.A. de C.V., as 
charterer

N/A 2-May-16 Ad Hoc Loser Pays Claimant was awarded 
legal fees, unclear 
whether any reduction 
made.  Inst/arb costs 
addressed in Appendix 
not part of published 
award

130 Commodities & Minerals Enterprise Ltd. v. 
CVG Ferrominera Orinoco, C.A. (I)

N/A 20-Dec-18 Ad Hoc Loser Pays -- applicable 
contract

97% of legal fees, costs of 
arbitration unclear 
(possibly in Appendix B to 
Award, ¶ 632)

Claimant did not provide breakdown of fees claimed as requested by 
Tribunal

131 NDrive v. LGE 21512/RD/MK 20-Mar-18 ICC Loser Pays Pre-Sealed Offer: 100% of 
Claimant's legal fees 
borne by Respondent and 
costs of arbitration borne 
equally between the 
Parties.  After Sealed 
Offer: 75% of 
Respondent's legal fees 
borne by Claimant and 
costs of arbitration borne 
equally between the 
Parties.

Tribunal found it was not reasonable for Claimant to reject the Sealed 
Offer.

132 Fremak Industries, Inc. v. ISMT Limited- 
Final Award on Costs

20784/RD/MK 26-Apr-18 ICC Loser Pays 78% Relative success on merits, reasonableness of fees claimed

133 Aguaytia Energy del Peru S.R.I. v. Maple 
Gas Corporation Del Peru S.R.I.

23137/MK 21-Dec-18 ICC Loser Pays for inst/arb costs; 
American Rule for each 
Party's legal fees per Parties' 
agreement

70% of costs of 
arbitration (¶ 193); 
unclear on legal fees but 
apparently each Party 
bears their own

Claimant prevailed more than Respondent.

134 Bailey Shipping Limited v. American Bureau 
of Shipping

N/A 19-Apr-18 Ad Hoc Hybrid rule -- basis not stated 30% of legal fees; 100% of 
costs of arbitration to 
date and 50% of final 
costs of arbitration

Claimant's claim was rejected
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Item No. Case Case number Date
Arbitral 

institution

Loser Pays/American Rule 
and basis for choice (if not 

tribunal discretion) Cost Recovery Summary of deduction rationale
135 ENI US Gas Marketing LLC v. Gulf LNG 

Energy, LLC and Gulf LNG Pipeline, LLC
01-16-0000-7065 29-Jun-18 ICDR Tribunal does not decide 

whether to apply loser pays 
or American Rule as to legal 
representation because no 
party prevailed; applies loser 
pays as to inst/arb costs

Each bear their own legal 
fees; for costs of 
arbitration: Claimant pays 
45%, Respondents pays 
55%

Neither Party prevailed

136 Exodus Festival, Inc. v. Wantickets RDM, 
LLC and LiveXLive Tickets, Inc.

01-17-0004-2235 17-Aug-18 ICDR Loser Pays -- applicable 
contract

Percentage is unclear, 
because Claimant's RfR is 
not included; seemingly 
100% of legal fees 
granted to Claimant and 
Respondent to bear 100% 
costs of arbitraton

137 (1) Shengkang Fei (2) Richard Yuqiang Lu 
(3) Ranran Xu v. (1) Weili Su (2) Flash Bright 
Power Limited

PA15047 25-May-18 HKIAC Loser Pays -- basis unclear Claimants  awarded 100% 
of legal fees and costs of 
arbitration

138 Ferry Street Partners v. Howard Juster 1425024249 2-Apr-18 JAMS Loser Pays only filing fees -- 
applicable contract 

Respondent awarded 
100% of filing fees 
sought; did not seek legal 
fees or costs of 
arbitration

139 Interpage Co. v. ALB-Gold Teigwaren 
GMBH

V2017/164 27-Nov-18 SCC Loser Pays 66%: Respondent to bear 
2/3 of costs of arbitration, 
Claimant 1/3 (¶ 375); 
Claimant awarded 2/3 of 
legal fees, except success 
fees 

Claimant did not fully prevail

140 Cobra Infraestructuras Hidráulicas v. 
Societa Esecuzione Lavori, Seli Obras 
Subterráneas

20217/RD/MK 30-Jun-17 ICC Loser Pays -- applicable 
contract

100% (all legal fees and 
costs of arbitration borne 
by Claimant)

141 EB Safe v. Mark P. Hurley G-17-28-G 7-Aug-17 CPR Loser Pays -- applicable 
contract

100% (all legal fees and 
costs of arbitration borne 
by Claimant)

142 Premium Petroleum v. Superior Energy 
Services

21574/RD/MK 19-Jul-18 ICC Loser Pays 70% of legal fees and 
100% of costs of 
arbitration

Respondents did not succeed in their jurisdictional objections and in their 
claim for other heads of damages different from the price reduction 
under the SPA; Respondent's claim legal fees excessive.

143 ABSH v. KT and KTSAT 19958/AGF/RD/M
K

9-Mar-18 ICC American Rule Each party bears its own 
legal fees and arbitration 
costs borne equally

The arbitration was initiated and conducted in good faith, without fraud 
or abusive conduct or improper activity of any kind by the Parties, no 
extravagant or unreasonable claims or defenses, and the Parties did not 
over-lawyer their case, . The legal experts were sharply divided on the 
legal questions.

144 ArcelorMittal v. Essar Steel 22187/RD/MK 19-Dec-17 ICC American Rule applicable to 
legal fees contract; Loser Pays 
for inst/arb costs and non-
attorney party costs pursuant 
to Tribunal exercise of 
discretion

0% of legal fees; 100% 
costs of arbitration

Legal fees unrecoverable per applicable contract.

145 Beijing Shougang and others v. Mongolia 2010-20 30-Jun-17 PCA American Rule per agreement Each Party bears its own 
legal fees and costs of 
arbitration are borne 
equally (hybrid: Each 
Party pays the costs of its 
appointed arbitrator and 
cost of Chairman split 
50/50)

146 Benihana of Tokyo v. EHP, PTY 21397/RD/MK 12-Sep-17 ICC Loser Pays - applicable 
contract

75% legal fees; 100% of 
costs of arbitration

Potential inefficiencies; Claimant's damages case was not entirely 
successful; only discounted fees actually charged
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