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The Role Of Amenities
In The Land Use Process

By THe Speciar CoMMITTEE ON THE ROLE OF AMENITIES
IN THE Lanp Ust Prociss

_fm‘mdur-‘irm

This report by The Association of the Bar of the City of New
York responds to a request from Mayor Koch and the Board of
Estimate to the Association’s then President, Robert M. Kauf-
man. The Mayor stated that the Board of Estimate was consid-
ering the question of whether to adopt guidelines with respect
to amenities to be obtained from developers building projects
in New York City, as a condition for granting zoning changes,
special permits and other discretionary approvals by the City.
We were asked specifically to review tentative guidelines® which
members of the Board of Estimate had prepared to deal with
this issue. The guidelines would be applicable to the Uniform
Land Use Review Procedure ("ULURF"), the statutory proce-
dure for obtaining such variances, permits and approvals.

The Mavor asked us to hold public hearings and to report.
We advised the Mayor that we reserved the right to comment
not only on the guidelines but also on the underlying issues.
This was agreeable and the Mayor encouraged us to proceed in
whatever manner we considered appropriate.

Mr. Kaufman appointed this Committee, consisting of per-
sons in the Association with a broad range and diversity of
experience on such questions. The committee is chaired by
Sheldon H. Elsen, who served as Chief Counsel to the More-
land Commission which investigated the Urban Development

* The draft guidelines are appended 1o this report,
Preprinted from Volume 43, No. 6 of THE RECORD of The Association of the

Bar of the City of New York © 1988,

5



Corporation during the fiscal crisis. Mr. Elsen is a trial lawyer
who also serves on the faculty of Columbia Law School and he
has recently been elected a vice president of the Association of
the Bar.

The other committee members are: Merrell E. Clark, Jr. a
former president of the Association of the Bar and a current
member of the New York City Board of Ethics; David C.
Condliffe, who has served in City government as Executive
Assistant to former Deputy Mayor Edward Hamilton and as a
member of a Bronx community board; Kathleen Imholz, who
has served on the Association’s Committee on Municipal Af-
fairs; Mark A. Levine, chair of the Association’s Commitiee on
Housing and Urban Development; Jerome Lipper, who has
had broad experience in this area; and Hector Willems, who is
serving on the Association’s Committee on Municipal Affairs.

The committee preceded its public hearings with approxi-
mately three intensive months of preparatory sessions, in which
views were solicited and ideas discussed with persons represent-
ing essentially all types of interests involved in the issues. We
talked to: City government officials, including the Mayor, Depu-
ty Mayors, Borough Presidents, the Corporation Counsel, the
City Planning Commission chairperson and the staffs of all these
officials; present and former heads of the Public Development
Corporation and members of the City Council; developers and
their lawyers, as well as others who had recently engaged in
building within the city; many community board leaders and
members; persons active in local civic organizations; others who
had long studied the situation, including members of past
commissions and persons active in city charter reforms; the
chairman and staff of the Charter Revision Commission.

Four days of public hearings were held in January of this
year. The hearings were covered in the media and elicited
public response which we found helpful.

Throughout our investigation we have been impressed with
the good will, ahility, conscientious devotion to duty and open-

3]



mindedness of the persons with whom we consulted and who
gave generously of their time. They appeared to us to put the
interests of the city ahead of political or private interests and to
want to assist in making improvements in the ULURP process
to deal with the issue of development amenities.

Since the hearings, we have spent an additional four months
working on this report, internally debating the issues and re-
viewing aspects of our recommendations to determine that they
can be implemented in a practical way. We now issue our
recommendations.

Part 1 is a summary of our findings and conclusions. Part 11
states the principal issues and our conclusions about them. Part
Il discusses how to implement our recommendations, with a
view to the creation of appropriate legal and other procedures.
Part IV discusses the bearing which our recommendations
should have on the revised City Charter and other legislation.

1. Summary and Conclusions

Unrelated Amenities

While at first blush it appears useful to require developers to
meet community needs by providing amenities* of various sorts
in return for project approvals, in a city chronically short of
funds for public purposes, the practice of requiring them to
build amenities unrelated to needs created by their project
has undesirable consequences for government and should be
discontinued.

Requirements to provide amenities unrelated to project needs
at bottom constitute taxes, which are not levied evenhandedly
on the basis of neutral principles but are required from develop-
ers on a case by case basis. These ad hoc requirements cast
government in an unjust and therefore untenable role.

* The word “amenities” in this report is not used in a technical planning sense but
in its more common evervday meaning.
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Such a practice also tends to undercut the decision making
process. Government decision makers can be induced to ap-
prove projects in order to obtain amenities unrelated to the
project’s needs, rather than from an examination of projects
solely on their merits. The use of such amenities thus tends to
have a distorting effect on decision making.

They also distort the city's priorities and capital planning.
While such amenities unrelated to project needs seem attractive
to meet such needs as those for senior citizen housing, parks
and libraries in some communities, these may or may not be the
city's greatest priorities. Priorities should be worked out care-
fully on a city-wide basis, not ad hoc on a local community basis.
Capital planning should also not be ad hoc.

Short term considerations should not overwhelm sound prin-
ciples, particularly in New York City, which has spent years
since the fiscal crisis in eliminating past practices that represent-
ed an accumulation of such gimmicks.

The requirement of building unrelated amenities also can
make the city less attractive for developers. They thus can
interfere with long term objectives of promoting rational devel-
opment in the city.

While developers perhaps can adjust, the practice threatens
to corrode the integrity of city government and its zoning and
land use laws. That price is too high for any of the advantages
claimed.

Particular Government and Community Bodies

The source of the problem is not found in any particular
government body or community organization. Such ameni-
ties have been commonly obtained by central city officials,
including the Board of Estimate, the City Planning Commis-
sion and the Mayor's Office, as well as by community boards
and local community groups. The solution is to bar every
body in the city’s government from requiring such unrelated
amenities.



Community boards in particular should be given the oppor-
tunity to redirect some of their energies to a meaningful role
in the pre-certification environmental review process, where
they can both contribute their knowledge of local condi-
tions and at the same time obtain some guidance about
project needs, before they begin their review under the
ULURP process. Such participation, however, should not
be permitted to create.delays in completion of the environ-
mental review (pre-certification) process nor to involve com-
munity boards in the technical aspects of environmental re-
view. In the course of such review, the City Planning
Commission should respond to community board inguiry
about what amenities the City Planning Commission consid-
ers project related and therefore appropriate to discuss with
developers.

Finally, it should be noted that the Board of Estimate
can and should (at least prior to Charter reform) continue to
play its important role as the final decision maker in the
ULURP process. Nothing in this report is intended to limit
that role.

fmp.f#mm.mﬁmt er Rﬂfdr“ms

In order to control these practices, at all levels of government
a record must be made of all agreements, including under-
standings, which have been entered into between developers
and governmental bodies or community organizations, which
involve any kind of amenities, as well as all gifts which develop-
ers have given or agreed to give. Developers should prepare
disclosure statements and submit them, updated at each point,
to every body which is to pass on their project, including
community boards, the City Planning Commission and the
Board of Estimate. The community board and the City Plan-
ning Commission each may add to the disclosure statement its
own brief statement of additional facts known to it and pass
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such statement on to the next reviewing body; and the Board of
Estimate should promptly publish the minute of its decision,
followed by an updated developer disclosure statement which
shows all agreements. All of these statements should be made
public.

The adequacy of disclosure should normally be self-en-
forced, since the participants in the process do business to-
gether over a long term, and amenities tend to be highly
visible, Criminal sanctions should be reserved for only such
egregious and rare cases as bribery or false disclosure state-
ments, where appropriate, in which case existing criminal
laws should serve.

The primary control over unrelated amenities should be
through currently available government processes and civil
remedies, including opinions by the Corporation Counsel. Ag-
grieved persons and others can invoke civil remedies and their
rights to have administrative determinations reviewed in the
courts, although we recommend against any laws which would
give private citizens the right to delay construction by suing
developers for inadequate disclosure. Control against abuses
would be promoted by requirements that disclosures be made
publicly available so that where they are important they can be
reported in the media. We do not believe that it will prove
necessary or desirable to create costly bureaucratic structures in
order to keep a watch on the process and to enforce the
reforms.

The United States Supreme Court in Nollan v, Califor-
nia Coastal Commission, 107 5.Ct. 3141 (1987), has recently
held that a condition which a builder may be required to
meet in order to obtain a governmental approval must bear
a reasonable relationship to the governmental purpose
underlying the approval requirement. There must be a
“nexus.”

Our recommended definition for a project-related amenity is
as follows:
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A projeci-related amenity 15 one which (1) addresses a
need directly arising from the project, i.e., which has a
nexus to the project, and which is identified during the
environmental review process; or (2) is otherwise specified

by law.

We believe this definition is consistent with the Nollan test. It
goes beyond Noellan in that it applies even if the developer were
willing to provide an unrelated amenity and it is one which
would promaote the policy which we believe should be followed.

We recommend that similar language should be incorporat-
ed into a revised City Charter as part of the provisions for the
uniform land use review procedure.

While Charter amendment will take some time, the bulk of
our recommendations can be implemented immediately by
administrative rules and official policies, along the lines of the
proposed guidelines which were submitted to us for our review,
with the modifications which we suggest in Parts 11 and 111 of
this report.

[1. The Issues and Our Resolution of Them
1. Project Relatedness

Our major issue has been whether amenities should be con-
fined to those related to projects or whether developers can be
asked to solve other community needs in short supply, as by
building parks, special subway stations, senior citizen homes,
libraries, etc., when they do not mitigate the environmental
impact of the project and are not otherwise related to needs
created by the project. The proposed guidelines would essen-
tially confine amenities to those addressing needs directly creat-
ed by the project.

After hearing from many witnesses on all sides of the issue,
we have concluded that we agree with the guidelines’ objective
as a matter of public policy. A surprisingly widespread consen-
sus has emerged to the same effect. Most witnesses, including

11



community representatives, eventually agreed that amenities
should be limited in some manner.

Arguments for Amenities Unrelated to Project Needs

There are strong motivations to obtain amenities unrelated
to project needs, since public funds are scarce in New York City
and other great cities. Community board members and other
community leaders have told us about longstanding needs,
often important needs, which had gone unmet until a develop-
er came along who could be induced to meet them. Confine-
ment of the amenities process arguably would leave many such

needs without reasonable hope of solution. At the least, they
would be harder to solve.

Spreading the Amenities to the Outer Boroughs

Some leaders, moreover, including Howard Golden, the Bor-
ﬂugh President of Brooklyn, would reform the process not by
limiting amenities but by requiring developers to meet needs
for amenities in the outer boroughs where there has been less
construction of big projects. Most developers who have provid-
ed unrelated amenities have done so in connection with rela-
tively large construction projects in Manhattan and to some
extent in Queens.

It is hard to argue that pressing needs for, say, a park or
library in Manhattan near a construction project should be met,
while a similar need in Brooklyn or the Bronx should be
ignored. Yet if a developer is asked to meet the city’s needs
wherever they arise the amenities process becomes rather pure-
ly a form of taxation.

The Suvirtdoff Commission’s Coneclusions

In 1983, after an extensive study, a distinguished committee
under the city’s former Commissioner of the Human Resources

Administration, Mitchell Sviridoff, concluded that the use of
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unrelated amenities constituted an ill advised method of raising
revenues “to shore up other sectors of city life.” Mr. Sviridoft
took this position during his testimony at our public hearings.
We are persuaded that his committee’s conclusions on the issue
were sound then and are still applicable.

Amentties as Ad Hoe Taxes and Fees, Which Are Unjust

Whether the unrelated amenity be called a tax or a fee, its
most basic flaw is that it is not levied in an even handed and
neutral way. Governments are supposed to tax and impose fees
on all citizens according to neutral principles, without regard to
how much a particular developer can be induced to spend on
solving the city’s unmet financial needs. Taxes should not be
levied either ad hoc or ad hominem.

Ad hoc and uneven exactions offend our ideals of distribu-
tive justice. Streetwise New Yorkers of course are frequently
cynical about government. Nevertheless the best and most ef-
fective government in this country has rested on a profound
belief that the government s just, and that all citizens are
treated as fairly as possible in accordance with neutral princi-
ples. No American government, be it at the city, state or
national level, should lightly risk this faith of its citizens, be they
the deprived or be they streetwise New Yorkers, or, indeed, be
they real estate developers.

Effect omn Decision Making

The ad hoc payment of money or services in return for
favorable governmental action also adversely atfects the deci-
sion making process. In egregious cases the decision maker is
corrupted. In less egregious cases, satisfying the wish list for a
borough president, community board or a Mayor enhances the
recipient’s political power. The prospect of receiving the ame-
nity can divert attention from the merits. The decision maker
may accept the project in order to get the unrelated amenities,
when perhaps it should be voted down. Thus integrity is erod-
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ed, of government in general and of the zoning laws and land
use regulations in particular.

Distortion of Public Priorities

Unrelated amenities, moreover, can satisfy needs of the fa-
vored community which should not receive priority when
viewed on a city-wide basis, while leaving unmet significantly
more important needs elsewhere. Communities which lack con-
struction projects are thereby short changed. Budgetary needs
that are not satisfied by such amenities may go unmet. Thus
unrelated amenities practices distort city priorities.

Distortion of the Budgeting and Planning Process

Similarly the budgeting process is distorted. Capital planning
should not build on fortuitous deal-making. One reason ameni-
ties are appealing to local groups is that the city’s recent devel-
opment boom comes on the heels of the city’s fiscal crisis and a
period in which many capital projects have been necessarily
deferred. The correct solution, however, is not ad hoc capital
planning but longer range comprehensive planning. Similarly,
budget decisions should not be made in an ad hoc manner.
Capital projects may require continuing expense budget re-
sources. If, for example, a developer is required to construct a
library, the new library may require ongoing expense budget
resources which may effectively prevent another more needy
community from receiving a library. Such capital and expense
budget decisions should be made in the context of city-wide,
charter mandated budget procedures.

Potential Burden on Development

The extraction of unrelated amenities, finally, adds to the
burdens of development in New York City. While many devel-
opers readily enough absorb the amenities costs in their bud-
gets for large projects, some witnesses have told us that these
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wish lists and protracted negotiations can affect a decision
whether to concentrate their work in New York City or in other
parts of the country. At the least, the requirement of building
unrelated amenities affects the risk-reward decisions of devel-
opers, who already have to deal with New York City's convolut-
ed approval process. We do not have substantial evidence that
developers are yet being deterred from work in New York City,
but this consideration -also calls for bringing the amenities
process under control.

Avarlability of Alternatives

There are other ways to raise funds for city needs than
through unrelated amenities. For example, as former city
Councilman Edward Sadowsky told us, a small increase in the
city's real estate tax rates could raise the funds necessary
to build the unrelated amenities. Others have suggested that
the city should move to a policy of greater as-of-right de-
velopment. Without endorsing any of these proposals, we
suggest that they be studied. The city might also study Bud-
get Director Paul Dickstein’s testimony before us that an
impact fee could be considered, although we decline to en-
dorse it.

Whether the Private Sector Should Be Coerced Into Public Service

It has been argued that skilled developers do a better job in
construction than city agencies. Without debating the point and
without examining here laws like the Wicks law that entangle
the city’s construction work in red tape, even if we assume that
the city can get better construction by the unrelated amenities
procedure, the price is too high. The distortions in government
are too important and the impact on the integrity of decision
making too troublesome. Nor is it sufficient to say that the city
has a need which developers can fill and therefore they should
be required to do so.

15



Unrelated Amenities as Gimmicks to Solve Short Term Needs

Short term solutions to the city's financial needs, which ig-
nore the requirements imposed by sound fiscal practices, and
which often paper over systemic problems, have found many
expressions in city government over the years, and an accumu-
lation of such practices, often referred to as gimmicks, helped
bring on the city’s fiscal crisis. We must continually be alert not
Lo create new ones.

Conclusion

We agree with the Mayor, other members of the Board of
Estimate, the City Planning Commission and most witnesses
who testified before us that amenities should be confined to
project-related needs.

2. The Role of Community Boards

The guidelines devote considerable attention to community
boards, apparently on the assumption that those boards, while
acting only in an advisory capacity, have played a major role in
creating understandings with developers about the provision of
unrelated amenities. It has been contended that developers
frequently agree to supply the amenities in order to facilitate
community board approval for their project, although some
such agreements would at least in part be motivated by a wish to
create good will in the community where the project is to be
located.

The Guidelines’ Proposed Restrictions on Community Boards

The guidelines prohibit community boards from “accepting
gifts, concluding agreements for developer-funded amenities
or participating in negotiations regarding the granting of
things of value to third parties.”

This language received a hostile reception from community
board members, some of whom construed it as an impled
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reprimand for past misconduct. If one was intended, however,
it appears to us to be unwarranted. No examples were offered
to us of any gift-giving to community boards, and few examples
were uncovered of boards participating in negotiations regard-
ing things of value to be given by the developers to third
parties.

Similarly, no examples were offered to us of an “agreement”
between a board and adeveloper if by an “agreement” is meant
a binding commitment enforceable by a board independently
of Board of Estmate or City Planning Commuission inclusion of
the commitment as a condition of its approval of the project.
Community boards have only the power to advise on project
approvals.

The guidelines state that “the role” of the community board
is to review a land use application and recommend whether it
should be approved and whether any amenities should be
required. There is no mention of negotiating with the develop-
er over possible amenities, whether to mitigate environmental
impacts or for unrelated amenities. When the guidelines were
first issued, concern was expressed that they were intended to
prohibit such negotiations. It is clear from our investigation,
however, that no such prohibition was intended. We found no
dissent from the proposition that “the role” of the board in-
cludes negotiating with the developer over amenities which the
board might recommend, subject, however, 1o the important
substantive limitation that such amenities must be related to the
project, and that negotiations should be similarly limited.

The guidelines provide that community boards may not
participate in negotiations for the granting of things of value to
third parties, such as local community groups. This restriction
seems to be aimed at such situations as the recent gift of
$250,000 from a developer to a local chamber of commerce in
Rego Park. Keeping such negotiations out of public view, how-
ever, leaves them more susceptible to abuse; it would probably
be best on balance if they were disclosed at community board
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hearings and thereby exposed to public view. This would also
attord more basis for control, either at that point or later.

A principal sanction in the guidelines for their violation by
community boards is that the City Planning Commission, the
Board of Estimate, and mayoral agencies “will not enforce such
agreements where they have been made.” But that is the law
today, for the local boards’ role is only advisory. Thus the
sanction may be illusory.

The guidelines also leave the door open to third party coer-
cion against developers to build unrelated amenities. This is
presumably because civic groups and the like cannot be legally
prevented from entering into such discussions and making
such agreements. The restrictions on official pressures and the
disclosure requirements which we recommend, however,
should reduce substantially the over all pressure on developers
to acquiesce in such arrangements.

We note that the guidelines’ effort to control community
boards more strictly than the Board of Estimate is not only

undesirable but may also prove illusory, since any shifting of

deal-making to the Board of Estimate is likely to bring the
Borough Presidents into the process and they in turn are likely
to involve their appointees on community boards to help review
proposals.

Commuenity Board Concerns About the Guidelines

Community boards have reacted negatively, even vehemently
against the guidelines. They may, however, be reacting not so
much to preserve their right to obtain unrelated amenities, a
process whose defects many community boards have recog-
nized, but because of the anomalies and impracticality we have
mentioned.

Community boards may also have protested the proposed
guidelines because they view them as a method of significantly
reducing their role in favor of more centralized governmental
decision making. Experts who have lived through the city’s long
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decentralization process have said to us that community boards
have not been accorded the role originally envisioned for them.
In the land use area, the City Charter requires the City Plan-
ning Commission to provide community boards with technical
city planning assistance so they can perform their land use
review function, but there is a good deal of evidence that the
boards have not received adequate assistance. Community
boards, perhaps concerned that Mayors and Boards of Estimate
may be in some kind of competition with them for control of
decision making, tend to view with suspicion such promulga-
tions from central city government as the guidelines, which
appear to restrict community board functions even further.
Restriction of land use review functions could critically atfect
the viability of the boards.

We have been assured that neither the Mayor nor the Board
of Estimate intended to use the guidelines to stifle community
boards but intended rather to control the amenities process.
Nevertheless, guidelines and other new regulation to control
unrelated amenities should impact evenly on all agencies of city
government which affect the amenities process, whether they
be the community boards, the City Planning Commission, or
the Board of Estimate.

The Future Role of Community Boards on Amenities

We are persuaded that community boards are valuable insti-
tutions, which can contribute significantly to the proper under-
standing of what impact projects will have on their communi-
ties, and which should play a role in helping to decide what
developers should do to mitigate such impacts. The present
City Charter mandates important functions for community
boards and the chairman of the Charter Revision Commission,
Richard Ravitch, has publicly expressed the view that commu-
nity boards should play an important role under a furture City
Charter. Though the resolution of such issues in general is
beyond our mandate, for our more limited purposes we agree
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with Mr. Ravitch. Most community board leaders and mem-
bers, while diverse, have been dedicated, able people who well
serve their communities and the city. Their vitality should be
preserved, in a constructive way.

This is not to say there are no problems with the boards.
Some critics have accused community boards of opposing cer-
tain projects to keep them out of their neighborhood, a phe-
nomenon known as NIMBY (“Not in My Backyard”). Some
community boards may have overreached in dealings with
developers. On balance, however, none of these considerations
outweighs the advantages of preserving the community board
functions which have been discussed.

Conelusion

We conclude that control of the amenities process may be
reconciled with meaningtul community board land use review
by giving the boards a role in the environmental review process,
a role they do not now have, perhaps by the accidents of when
various bills were passed. The subject is relatively complex and
requires separate treatment.

3. Community Boards—Future Role in the Environmental Review
Process

If community boards are to limit their amenities discussions
to those which address a need which is identified during the
environmental review process, community boards should par-
ticipate in that process from its earliest stages in order to give
city officials the benefit of their local knowledge. Environmen-
tal review is a process which, by its nature, involves an assess-
ment of local conditions. Hence we recommend that communi-
ty boards be given this earlier and meaningful role for that
purpose. Both federal and state law have similar provisions and
we believe that substantial opinion in the city would support the
change.
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The Need to Coordinate Envivonmental Review
and Land Use Review Procedures

Through an accident of legislative timing the city’s land use
review procedures and the city’s environmental review proce-
dures are not properly synchronized. A member of the Good-
man Charter Commission indicated that the commission had
intended that local participation in land use review would
commence at the very outset of the process. Indeed the present
City Charter so provides. Section 2800(d)(15) of the City Char-
ter provides that each community hoard shall “Exercise the
mitial review of applications and proposals of public agencies
and private entities for the use, development or improvement
of land located in the community district . . . and the prepara-
ton and submission to the city planning commission of a
written recommendation.” (Emphasis added). Section 197¢(b)
of the City Charter requires the Department of City Planning
to forward a copy of the ULURP application to community
boards within five days of the date on which the application is
“filed with the Department of City Planning.”

The Goodman Charter, adopted in 1975, did not anticipate
the passage of state legislation governing the environmental
review process. (The New York State Environmental Quality
Review Act ("SEQRA™) N.Y. Envtl. Conserv. Law §§8-010-8-
0117 (Consol. 1982). Also see related state regulations at 6
NYCRR 617.1 ¢ seq). That process, as administered by the city,
has not provided an opportunity for community boards to
participate in environmental review of projects. (Executive Or-
der No. 91, the City Environmental Quality Review procedure
("CEQR"), states the manner in which New York City has
chosen to administer the state statute and regulations).

This inconsistency between the two legislative schemes is
especially inappropriate because the environmental review pro-
cess has become a means by which planning, infrastructure and
budget decisions are being made on an ad hoc basis, over a
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period that sometimes lasts from eighteen months to two years
or longer, while the community board is left outside to puzzle at
what is going on.

Many witnesses at our hearings expressed dismay at the way
in which the city has elected to administer SEQRA; they noted
that the city does not encourage community board involvement
at the early stages of environmental review. Not only does state
law permit such involvement, but regulations encourage it. (6
NYCRR 617.3(g)).

The Federal Model

Similarly, the federal government, in administering the Na-
tional Environmental Policy Act of 1969 ("NEPA™), requires
openness at the earliest stages in the environmental review
process. (42 U.S.C. §§4321-4370 (1982)). Under NEPA and its
related regulations (40 C.F.R. §1500.1-1503.28 (1982)) the fed-
eral government requires “an early and open process for deter-
mining the scope of issues to be addressed and for identifying
the significant issues related to a proposed action.” (40 C.F.R.
§1501.7). Once a decision to prepare an Environmental Impact
Statement (“EIS”) is made, a scoping process outlining the
extent of the EIS is started. That process, which is to identify
those significant issues to be analyzed in the EIS, includes
information from local sources. (40 C.F.R. §1500.1-1503.28
(1982)).

The scoping process would be improved by inclusion of
community board representatives at this early stage ol the
environmental process. While they may not possess the scientif-
ic and technical expertise of other city agencies, they will often
possess important local information and perspective which
could otherwise be overlooked by central city authorities. That
local information and perspective should be obtained, without
involving community boards in scientific or technical issues, or
delaying or politicizing environmental review.

Under present city procedures, city scoping meetings are not
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open to the public and are held between the developer, the
developer's environmental consultants, the Department of
City Planning and the Department of Environmental Protec-
tion (the city’s designated “lead agencies”) and the various
other interested agencies which the lead agencies select. Nei-
ther community boards nor the public at large are now asked to
send representatives to the city scoping sessions. We recom-
mend that representatives from community boards be included
in the scoping session or that some similar means be provided
to obtain their knowledge of local conditions and to give them
the thinking of the City Planning Commission on amenities
issues.

The extent to which the NEPA model should be adopted by
the city 15 a question we think best left to the city’s administra-
tive discretion; that model can serve best as a source of guid-
ance, to the extent applicable to the city’s conditions.

No Time Delays

One reason we would leave the details of community board
involvement in environmental review to the administrators
is that they must design the procedures which will not fur-
ther prolong the process. The existing pre-certification pro-
cess lasts too long. We have been advised that the city is
presently reviewing its environmental review procedure in or-
der to set sensible limits to the time spent. We support that
imitianve.

We believe that it is possible to design a process which
ensures that the involvement of community boards will not
delay the process. For example, scoping suggestions can be
made by city agencies and the community boards simultaneous-
ly. Early involvement of community boards will generally re-
duce any mystery surrounding the plans of developers and
central city authorities and reduce the likelihood of confronta-
tions and consequent delay.
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Politics and Environmental Review

Concern has been expressed 1o our committee that involve-
ment of community boards in environmental review will overly
politicize what should be a purely scientific and technical pro-
cess. The community board role, however, should be to supply
knowledge of local conditions, not to be involved in scientific
and technical questions. Their other functions should be re-
served for the ULURP process.

Environmental Declarations

While inclusion of community boards in the scoping of envi-
ronmental impact statements will provide community boards
with a meaningful opportunity to identify problems which
should be addressed in the environmental review process, it will
only do so with respect to those projects for which an EIS is
prepared; community board participation in a non-EIS envi-
ronmental review should also be encouraged. In the city's
environmental review process, the review is initiated by a docu-
ment called a Project Data Statement (“PDS"); outside of the
city, the document is termed an Environmental Review Form.
When no EIS is required, the city generally responds to the
PDS filing by issuing a “negative declaration,” meaning the
project will not have an adverse significant environmental ef-
fect. At times, however, the city will issue a “conditional nega-
tive declaration” to the effect that the city will find that there 15
no adverse significant environmental effect (i.e., no EIS will be
required) if the developer modifies his proposed project in a
specified way.

During the review of the PDS, regardless of which declara-
tion eventually issues, the co-lead agencies should atford com-
munity boards the opportunity to provide identification of
possible project impacts.

In order to do so, moreover, the city should share a summary
of the proposed project with the community board. This need
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not entail a review of complex technical questions, but only of
the local issues.

Crreater Guidance and Technical Assistance

Too often legislative or structural solutions to public policy
problems ignore important administrative reforms. Such
should not be the case here.

Section 191(b)(5) of the Charter presently provides that the
director of city planning shall provide community boards with
staft assistance and other technical assistance to permit the
boards to perform their planning duties. If community board
involvement in environmental review is to be both meaningful
and efficient, more guidance and assistance is necessary. It may
become important to provide community boards with addition-
al assistance in order to meet this charter mandate. A few
developers have already recognized this need, and voluntarily
provided boards with funds necessary to hire consultants be-
cause they are convinced that greater technical assistance will
enable community boards to participate in a more meaningful,
more technically accurate and, therefore, more constructive
dialogue.

Developers also pay specified filing fees to the city to facili-
tate the processing of both environmental review and land use
review applications. These funds are placed in the General
Fund and not used to increase the staff resources of the review-
ing agencies. It has been suggested to us that a similar fee be
assessed for use by community boards to hire their own consul-
tants. It has also been sugpested that either the Borough Presi-
dents or the borough boards be given the responsibility to
administer such funds and allocate them to community boards
in proportion to the number and nature of projects under
review by a given board. Others suggest that the Department of
City Planning’s resources should simply be increased to permit
technical assistance to the boards.

We do not take a position on the means of assistance other
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than to state that the city has to assume responsibility for active
guidance and assistance if local participation in environmental
review is to be meaningful and if the pressure to negotiate
unrelated amenities 1s to be eliminated.

Conclusion

We conclude that existing land use and environmental review
procedures should be revised to provide community boards
with early and meaningful opportunity to identify needs creat-
ed by the project, based on their knowledge of local conditions.
4. Disposition of City Land

In our work, we became aware of problems that had arisen
where the city itself had decided to develop land it owned or to
sell or lease such land to a third-party developer and where the
formulation of the city’s plans occurred without input from the
community. The mandate of the present City Charter however
is that the community boards shall have a continuing involve-
ment in the needs of their districts, in planning for the districts
and capital projects therein, and in the “initial review” of the
proposals of public agencies for the use, development or im-
provement of land located in the districts. See Charter §2800
d.(1), (9), (13) and (15, inter alia).

We believe that these complicated problems are important
and should be further studied, but they are beyond the scope of
this report.

5. The City Planning Commission and the Board of Estimate

The proposed guidelines, while purporting to control all
governmental bodies involved in negotiation of amenities,
would impose looser controls on the City Planning Commission
and the Board of Estimate than on community boards.

Our hearings have shown us, however, that many of the most
significant deals for unrelated amenities have been made by the
Board of Estimate, often very late at night. No argument has
been made which has persuaded us that such deals in principle
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or in practice are less subject to problems than those made by
other bodies.

Thus arguments have been made to us that elected officials
can properly be given responsibility to require unrelated ame-
nities, though unelected community boards should be kept out.
The reason given is that elected officials are accountable to the
voters and can be controlled at the polls. We believe, however,
that deals made by elected officials show all the infirmities that
we have discussed above, such as distortion of decision making,
ad hoc and unevenhanded taxes or fees, distortion of spending
priorities and capital budgets, creating disincentives to develop-
ment, and so on. Elected officials, moreover, who could point
out to the voters their role in obtaining the unrelated amenities,
if anything may be under greater pressure to make such deals.
Restrictions should apply to them as well.

None of this discussion, however, is intended to be critical of
such agreements at the Board of Estimate when they are pro-
Ject related.

The language of the guidelines also shows evidence of politi-
cal compromise, such as requiring accountability from city
agencies only “to the maximum extent feasible,” a vague phrase
that destroys accountability, and by qualifying the project re-
lated and environmental impact requirements to allow the
City Planning Commission and the Board of Estimate also to
obtain amenities if they are based on “land use planning
considerations that address public health, safety or welfare
needs.” These vague tests could open the door again to the
requirement of unrelated amenities. While the guidelines do
seek to eliminate Board of Estimate and City Planning Commis-
sion deals with developers for unrelated amenities, their con-
trols are too lax. Our recommendation is to adopt their objec-
tive but to improve the controls, in accordance with our
recommendations in Part I11. Nor is this solely a question of
policy because the Nollan decision also applies to the Board of
Estimate.
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Conclusion

We recommend that the Board of Estimate (or its successor)
and the City Planning Commission become amenable to legal
controls by inclusion of a project related requirement in any
revised City Charter, and we so recommend to the City Charter
Revision Commission. Detailed drafting recommendations are
set forth in Part IV below.

In addition, until the Charter revision is adopted, we recom-
mend a combination of improvements in the guidelines or
policy statements, and opinions by the Corporation Counsel,
together with self-discipline, to keep the amenities process
under control within central city governmental bodies. The
language for such guidelines or policy statements should be
similar to that contained in our recommendation on this point
for the revised City Charter.

111. Implementation of Reforms

In our recommendations we shall focus on mechanisms to get
the job done, without distinguishing between those adopted
through legislation, charter reform or less formal rules con-
tained in guidelines or policy statements, except where such
distinctions are critical.

We will first examine the legal status and essential viability of
the proposed guidelines which we have been asked to review.
Then we will state our recommended definition of project
relatedness. Such definition will entail not only drafting of
language but also administrative procedures by which guidance
can be given as to what is permissible.

Next we will recommend ways to provide disclosure of deal
making with respect to amenities for projects. Such disclosure
requirements must be enforced, but we will not advocate ex-
pensive and burdensome disclosure requirements on the feder-
al model, such as that of the Securities and Exchange Commis-
sion. The city neither needs such a model nor can afford to
divert scarce funds to it
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We will then deal with sanctions for violations and related
requirements to make such sanctions work. The basic principle
will be to seek the minimum sanction appropriate to get the job
done.

In Part IV we will then recommend proposed changes for
the City Charter.

Use of the Proposed Guidelines

As we said in Part I, we approve the principal objectives of
the proposed guidelines. We have doubts, however, that the
guidelines would serve adequately to attain those objectives.
Improvements are needed in several areas.

1. Legal Basis of the Guidelines

The guidelines, which were prepared by the city administra-
tion and by the Board of Estimate, do not rest on any specific
statutory authority. No one would doubt, of course, the power
of the Board of Estimate to publish a guideline describing how
it intends to exercise its own authority in ULURP proceedings.
It is not self-evident, however, that the Board of Estimate can
issue guidelines for the operation of community boards whose
existence, power and responsibility are independently bot-
tomed in the City Charter, §2800. We note, moreover, that the
City Charter does provide for the issuance of guidelines to
community boards governing ULURP procedures, but it pro-
vides for their issuance by the City Planning Commission, not
the Board of Estimate, and only after notice and a public
hearing. (City Charter, §197-c(g)).

2. The Definition of Project-Related Amenities

The definition which is to be used to control the amenities
process should meet several objectives:

1. It must be consistent with the constitutional test set forth
in the Nollan decision, which requires “a nexus” between the
condition of approval (in this case the amenity) and the govern-
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mental or regulatory purpose behind the laws which require
the approval.

2. It should be readily understood by persons working on
land use problems, without requiring frequent recourse to
lawyers or the courts for clarification of its meaning.

3. It would be best if the definition were given concrete
meaning for each project during the environmental review
devoted to that preject, rather than simply left as an abstract
test.

4. It should avoid an illusory precision. That is one problem
with the word “directly,” which in other contexts has been
criticized as being misleadingly precise. Such a word needs to
be supplemented and confined by other language.

5. The definition should be in appropriate form to be incor-
porated into the land use review section of the City Charter, as
well as used administratively.

6. The definition of a project-related amenity should not
be tied to geography. Some amenities could be on-site and
still not project-related or they could be off-site and still
project-related.

7. The definition should allow for amenities which
are needed to deal with “secondary displacement,” as well as
with environmental impacts that hit physically close to the
project.

After a review of these considerations, and taking into ac-
count the City Planning Commission’s experience during re-
cent months in dealing with such concepts as “direcily related”
and “nexus,” both of which seem to have proven useful in the
hield, we approach the problem as follows.

The City Charter should be amended, and applicable admin-
istrative regulations or guidelines should be drafted, to bar
agreements for unrelated amenities and to limit them to “proj-
ect-related amenities.” The notion of project-relatedness is use-
ful in practice. At the same time, it should be defined more
tully as follows:
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A project-related amenity is one which (1} addresses a
need directly arising from the project, i.e., which has a
nexus to the project, and which is identified during the
environmental review process: or (2) is otherwise specified
by law.

This definition is intended to incorporate workable guide-
lines from the Noflan test, and to use the City Planning Com-
mission’s experience in working with various concepts, while
creating a more specific operational dimension to the definition
by calling for needs to be defined during the course of an
environmental review process. The word “directly,” qualified
by the word “nexus,” is not intended to limit amenities needed
to deal with “secondary displacement,” nor is it intended to tie
amenities to geography.

Part (2) is necessary to permit amenities provided for in the
Zoning Resolution, the Charter powers of city agencies such as
the City Planning Commission or similar law. Examples are the
creation of plazas and renovation of a subway station in ex-
change for a zoning bonus that permits increased bulk.

Our definition is, as noted above, in part grounded in the
“environmental review process,” a process not now defined or
described in the Charter. We considered recommending that
the Charter include a definition of the environmental review
process, but decided against doing so for several reasons. First,
to the extent such a definition would be grounded in state
statute, we note that state legislation might change indepen-
dently of Charter reform. Second, as a general matter noted
elsewhere in this report, we do not think it is advisable to clutter
the Charter with more detail than is absolutely necessary. Final-
ly, and most importantly, we believe “environmental review
process” has a generic definition in the law. Generally, and
depending on the project, it would include federal, state and
city environmental reviews. Such reviews are quite wide rang-
ing. At present, for example, state regulations require consider-
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ation of a project’s impact on land, air, water, minerals, flora,
fauna, noise, resources of agricultural, archeological, historic or
aesthetic significance, existing patterns of population concen-
tration, distribution or growth, existing community or neigh-
borhood character, and human health.

We also wish to make clear that in our view the environmen-
tal review process is not complete until after final Board of
Estimate review, so that needs recognized by the Board of
Estimate which otherwise meet the project-related amenity test
may be taken into account.

3. Disclosure

The guidelines would require a developer to submit to the
City Planning Commission and the Board of Estimate an affida-
vit “disclosing all contributions or promises to provide things of
value in connection with the site or project.”

This requirement may have been included because of the
“Rego Park™ matter where the Board of Estimate became aware
at the last minute of a $250,000 commitment made by the
developer to a community group in exchange for the group's
support of the project. The Board of Estimate caused the
developer to disavow the commitment.

We believe that this provision is inadequate. To consider
what provision would be adequate we shall first discuss here
what we think to be the purpose and proper function of
disclosure and we shall make specific recommendations to carry
them out.

Since some of our witnesses have contended that disclosure
alone will cure the unrelated amenities problem, we add here
that we do not agree with that evaluation. Too many disclosures
which show unsound agreements will go unnoticed, either
because they are not newsworthy, or because no one in city
government notices the problems, or because politics dictate
acquiescence even though the deal is not project related. If there
is to be genuine reform, some enforcement mechanism in
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addition to disclosure will also be required to make sure that no
unrelated amenities are required of developers. This consider-
ation should also influence the kind of disclosure to be re-
quired.

A. The Purpose and Proper Functions of Disclosure

Deals and understandings that are not known about cannot
be proscribed or controlled. Adequate disclosure will be essen-
tial to enforce the new policy and this disclosure must be made
to any official body charged with acting on projects. Since the
Board of Estimate (or its successor) and the City Planning
Commission must pass on all projects, disclosure must be made
to them. We recommend, moreover, that developers make
similar disclosure to community boards of their deals with
community groups. Copies of disclosure statements should go
to the Corporation Counsel, which may be called on to render
legal opinions about compliance. All disclosure statements
should promptly be made public, subject to the point which we
make below that there should be no private rights of action
based on these disclosure statements.

B. Disclosure Statements

We shall separate out the component issues of disclosure
statements and then set forth our recommendations with re-
spect to each.

Matters to Be Disclosed

We suggest that the Corporation Counsel or City Planning
Commission prepare disclosure forms. The forms should call
for disclosure of all amenities agreements or gifts, formal or
informal, whether or not conditional on final approval of the
project, and whether or not subject to any condition.

We have concluded that it would be too burdensome and
ultimately undesirable to require disclosure of discussions
about amenities that do not lead to agreements or understand-
ings. While it would be helpful to decision makers to know, for
example, that a community group opposing a project has made
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an amenities demand which has been rejected, we have con-
cluded it would be best to leave to the parties to decide, in their
discretion, whether to report officially such aborted negotia-
tions. The form should provide a place where such discretion-
ary disclosure can be made.

The Developer Should Prepare the Disclosure Statement

Since developersare the only ones who would know of every
agreement or gift or understanding, and since they normally
would have staff and resources and presumably experience in
dealing with disclosure problems, the developer would be the
party most able to make adequate disclosure statements in the
first instance. Community boards, which typically lack adequate
staff and disclosure experience, would find a disclosure state-
ment substantially more burdensome. Community groups can-
not be compelled by guidehines and also lack staft and resources
to prepare disclosure statements. Accordingly, the developer
should prepare the initial statement. The developer should also
update its disclosure statement each time the project goes
before another decision making body.

Disclosure Should Initially Be Made to the Community Board

Developers should disclose to the community board in the
first instance all of their agreements with neighborhood groups
and city officials, including people in the City Planning Com-
mission, the Public Development Corporation, the Borough
President’s Office, the Mayor's Office, and the like, as well as
any gifts made. Just as the city bodies should have an opportu-
nity to appraise the quality of the decision making coming up
from below, while being advised of any extraneous factors that
may be influencing decision making, so too should community
boards be advised of developer agreements with other persons
or groups which may have an impact on the quality of informa-
tion which the community board is receiving from community
groups, central city bodies, etc.
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Whether such disclosure should be made directly to the
community board or through the City Planning Commission is
an administrative question on which we take no position.

Supplemental Disclosure by the Community Board

Since the community boards may know of matters which are
not in the developers’ disclosure statements, one principal check
on the accuracy ol those disclosure reports would be for com-
munity boards to issue supplements to the developers’ disclo-
sure statements, in which the community boards make such
additions or changes in disclosure as they deem appropriate.

The community boards, moreover, may change the situation
after receiving the developers’ disclosure statements. Such
changes should be disclosed by the developer for use by the
City Planning Commission and the Board of Estimate, and
community boards should be encouraged to make their own
supplement.

The community boards will probably lack staff for extensive
reports, but their supplemental statements can be in the form
of a simple letter or similar document.

Disclosure to the City Planning Commission
and by the City Planning Commission

The guidelines provide for disclosure by developers to the
City Planning Commission, an essential requirement, but are
silent as to any disclosure duties of that Commission. Since the
City Planning Commission now renders a report to the Board
of Estimate on projects, the City Planning Commission would
do well to continue its practice of including in that report its
own disclosure, which under the new scheme would serve as a
supplement to the developer’s disclosure and the community
board’s disclosure. Thus, if the City Planning Commission dis-
approves of certain negotiations or understandings, it should so
state as a matter of record. In addition, the City Planning
Commission may have learned of matters omitted from the
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other two disclosure statements and these should be included in
its report, together with a statement about what has been done
to remedy the defective disclosure.

Some method should be afforded for the City Planning
Commission to investigate disclosure inadequacies, either
through the Corporation Counsel, the Department of Investi-
gation or additions to the City Planning Commission staff.

Dhsclosure of Board of Estimate Decisions

In order to provide information on amenities decisions by
the Board of Estimate, we recommend that the minute of the
Board's decision be marked so it can be promptly transcribed,
and that it be made publicly available within five days. Respon-
sibility for doing so should be pin-pointed, as, for example, by
delegating this duty to the Mayor's Office. We further recom-
mend that the developer be obligated to provide promptly the
minute and an update of its disclosure statement to the City
Planning Commission, Corporation Counsel and any communi-
ty boards which had passed on the project. We also recommend
that at this point, like all other disclosure statements which are
intended to be publicly available, this fully updated final disclo-
sure statement should also be made public promptly.

Disclosure Under A Changed City Charter

If the Board of Estimate is abolished, as a result of Charter
revision pursuant to the Supreme Court’s decision or other-
wise, we recommend that all of the foregoing statements that
apply to the Board of Estimate should apply to the new ulti-
mate decision maker.

4. Enforcement

There are two relevant sets of enforcement issues, one set
relating to enforcement of the disclosure requirements and the
other set relating to enforcement of restrictions on the extrac-
ton of unrelated amenities.
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As to both sets, we will consider whether enforcement should
use criminal sanctions, civil remedies, administrative or other
remedies, and if so, what remedies.

A. Criminal Sanctions

The guidelines look to criminal penalties against develop-
ers who file false affidavits about their contributions or
promises to provide amenities. There 1s no criminal sanction
for agreements about unrelated amenities, only for false
affidavits about them. Indeed, violation of the substantive
provisions of guidelines could normally not be criminally
sanctioned, since guidelines are not law, and the guidelines
would have to be enacted into law to provide a basis for
prosecuting such violations. False affidavits, however, are
always crimes, as are false applications to state or local gov-
ernment. See Penal Law, §§210.35 and 210.40; and the Ad-
ministrative Code, §1151-9.0 (now §10-154).

In one alternative formulation, the guidelines also provide
that community boards must file an affidavit that they have
received no gifts from or made any amenities deals with devel-
opers, and criminal penalties are provided against community
boards which file false affidavits.

Criminal Law Too Severe Except When Egregious Violations

Criminal penalties in this area would normally be exces-
sively severe for the offense. They could discourage develop-
ers from working in New York City, would probably prove
unworkable before New York juries, and would add to the
burdens of an already overloaded State court criminal justice
system.

The exception would be for egregious situations as, e.g.,
where payments amount to bribery. These should be prosecut-
ed under existing bribery laws. Similarly, the false statement
provisions in the Penal Code should be used, where appropri-
ate, against false statements.
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Criminal Law Must Be Applied Evenhandedly

The application of criminal laws against developers and pos-
sibly community board members, as the guidelines provide,
would be unfair if all other actors in the process are left
untouched. It may well make no sense to use criminal laws
against members of city government, but just laws should apply
evenhandedly to all violators.

The Effect of Prosecutive Discretion

District Attorneys would also probably exercise prosecutive
discretion not to enforee most such violations, because of the
strain on their resources for cases in which juries may well not
convict. Questions of criminal intent in this area could prove
troublesome for juries. Contrast, for example, inadequate dis-
closure to mask motives of underlying greed or corruption, as
in Federal insider trading violations, where jurors would proba-
bly convict. If the inadequate disclosure, however, was to con-
ceal deals entered into to solve unmet community needs, jurors
would be less likely to convict. Given the caseloads which most
of New York City’s District Attorneys have for street crimes and
today’s staggering burdens on our State courts, it would be a
relatively rare criminal case that would be brought against
actors in the amenities process. Thus the criminal remedy could
prove illusory.

Coneluston

In sum, we recommend against reliance on the criminal
provisions referred to in the guidelines, including the alterna-
tive provision relating to community board members, and in
general against the creation of new criminal laws to control the
amenities process. Where an action violates the general crimi-
nal law, such as an action that amounts 1o a bribe, or a false
application, however, the criminal law already on the books
should be able to deal with it
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B. Civil and Administrative Enforcement

Who Should Administer Disclosure

The City has no agency like the SEC to administer and
enforce disclosure provisions and we do not recommend one.
While we recommend that disclosure be made to several bodies,
and the adequacy of disclosure should be reviewed for each
level, a single review may suffice, so long as it is performed
before the project approval becomes final. We believe this
should be done by a single reviewing body, supported by a legal
staft with experience in interpreting disclosure requirements
and in following up inadequacies. The appropriate body would
seem to be the Corporation Counsel’s office. Some budget
allocation will be necessary, since the work will add to the
present duties of that already very busy office.

Violations Should Be Rare

In espousing remedies, we are mindful that non-disclosure
violations should be relatively rare. There is no reason to
believe that developers, community board members or city
officials would violate the law. In addition, developers who, by
the nature of things, would be the prime vehicle for disclosure,
do business with the city on a repeat basis and must preserve
their credibility. Finally, amenities are usually highly visible
physical projects which are not readily concealable.

Vialations Discovered Before Final Apfroval

When, after approval by the City Planning Commission but
prior to action by the Board of Estmate, it is discovered that
there has been non-disclosure or incomplete disclosure by a
developer with respect to a material matter, the Board of
Estimate should defer action on the application, which should
be returned to the City Planning Commission for reconsider-
ation in light of the new information. This would be a normal
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concomitant of the salutary principle that where facts relevant
to its determination are withheld from a public body, it should
have the opportunity to reconsider its determination in light of
these facts.

Violations Discovered After Final Approval

Where the non-disclosure or partial disclosure of a material
matter comes to light after final action by the Board of Esu-
mate, the City Planning Commission should review its original
findings in light of the disclosed facts, and may recommend to
the Board of Estimate the voiding or modification of the
Board’s initial approval of the subject project. Indeed, where
construction is already under way, one possible remedy may be
that no certificate of occupancy should issue until the Board of
Estimate and City Planning Commission have reviewed the
situation and acted.

In the event that the developer has failed to make full
disclosure, a recommendation by the City Planning Commis-
sion to the Board of Estimate to disapprove, or void approval
of, a particular project, may be grounded solely upon such
failure.

Offictal Violations

Official violations of the disclosure rules, at any level, should
be referred to the Corporation Counsel and eventually made
public. Where such a violation is not the fault of a developer,
the latter should not be penalized.

Requirement of Materiality

The proposal in this section contemplates that, to trigger
the mechanisms set forth, the failure to disclose be with
respect to a “material” matter. The determination of what is
“material” could be entrusted to any of several city agencies.
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However, the Committee believes that the Corporation Coun-
sel would be a particularly appropriate custodian of such
authority.

Roles of Self-Discipline and Sanctions

The requirement of disclosure would impose a discipline on
the process. Neither developers nor officials would normally
wish to have to disclose in a document that they are violating
the law. Nevertheless there would be violations. In some cases
they could be remedied administratively by overturning the
amenities agreement or understanding. Where building has
already taken place in reliance on approvals and revocation of
project approval is sought, the test would probably be the
normal fraud test, enforceable in the courts.

Civil fines should also be considered for this type of violation.

C. There Should Be No Private Rights of Action Based on

Disclosure Statements

Parties seeking to delay or derail a project should not
be given a legal means to do so by having the right to sue
developers for inadequate disclosure. Disclosure is for
the decision makers, including community boards, and only
incidentally for the public. Moreover, we have now had con-
siderable experience in seeing how the disclosure require-
ments of the federal securities laws have been abused for
tactical purposes, such as for lawsuits to delay a tender offer
or to delay another type of transaction where delay can
destroy the project. Such abuses should be particularly
guarded against in the development area, where groups
may, for example, oppose projects because they do not want
them in their backyards, because they oppose development,
or oppose them for any of the variety of emotion-laden
causes which thrive in New York City. Laws should be en-
acted to bar private rights of action based on disclosure
statements.
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1. I’_:Pmiienges to Administrative Determinations af ije{t
Relatedness '

Developers who are aggrieved presumably can use Article 78
proceedings to review amenities deals that have been improper-
ly imposed on them. Developers aggrieved because they have
been asked to and in effect required to provide an unrelated
amenity, however, are unlikely to challenge the action. They
probably would have to prove duress, in a suit against bodies
with whom they expect to continue to do business. If they
refuse, moreover, the court cannot grant them an approval.
The most that a court can do is return the decision to the body
being asked to approve, with the amenities issue removed.
Thus the fairness with which the new policy is carried out will
depend heavily on administrative fairness and self-discipline
within City government, reinforced by media attention.

Ciuzens aggrieved because City agencies or community
boards have refused to request particular amenities would
presumably have no legal right to seek a court order requiring
those bodies to act, since such approvals are discretionary.

Citizens and civic organizations seeking to undo a project
whose approval was cemented with an improper amenity agree-
ment, in a situation which they may view as analogous, for
example, to the recent Coliseum deal, appear to have standing
to seek review in an Article 78 proceeding. Douglaston Civic
Association, Ine. v. Galvin, 36 N.Y.2d 1, 364 N.Y.S.2d 833
(1974); Municipal Art Society v. City of New York, 522 N.Y.5.2d
800 (Sup. Ct. N.Y. Co. 1987).

Conclusion

Realistic but simple disclosure of all relevant agreements or
gifts should be made to all bodies charged with acting on
project approvals. Disclosure and project relatedness require-
ments will normally be self-enforcing, since the persons in-
volved do business together over the long term. Where they are
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not, the normal remedy should be civil or administrative, not
criminal, except in egregious cases.

IV. Charter And Other Legislative Reforms

As we have said in Part 1II, one major change which
we recommend should be reflected in the new City Charter,
while others are more appropriate for the administrative
code or agency regulations. Putting this change in the
Charter would underline its importance, provide a firmer
basis for enforcement, and make it more ditficult to repeal or
amend it.

The Charter Revision Commission that was established
in response to the Morris v. Board of Estimate case previous-
ly expected to propose a new City Charter to the voters at
the 1988 general election, but has delaved its timetable be-
cause of the granting of certiorari in that case by the United
States Supreme Court. As of this writing, it is not known
whether proposals for Charter reform in areas besides the
Board of Estimate, including the amenities issue, will in fact
be on the ballot later this year. Regardless, we think the
changes discussed in this section should be considered at an
early date.

We have been advised that the Charter Revision Commission
would like to see the Charter streamlined, with some of the
verbiage now contained in it relegated to the administrative
code, or elsewhere, as appropriate. This is a sentiment with
which we concur. Our suggestions are made with the under-
standing that they should conform to the tone and spirit of the
City Charter that eventually emerges.

Since our most important recommendation involves the im-
position of an across-the-board standard of project-relatedness
for conditions imposed during or in connection with the
ULURP process, our primary Charter recommendation, and
the only one for which we propose specific language, is in that
area.
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We would add the following additional paragraph to ULURP
(Section 197-c of the Charter now in effect), as follows:

k. No recommendation, approval or modification of a
proposal or application reviewed pursuant to this sec-
tion shall be conditioned on the applicant’s providing
or agreeing to provide, to the city or otherwise, an
amenity or other thing of value unless it (1) addresses a
need directly arising from the project, i.e., which has a
nexus to the project, and which is identified during the
environmental review process; or (2) is otherwise speci-
fied by law.

We have recommended above that community boards
should be involved in the environmental review process, but
we do not believe that this requires new legislation. SEQRA
and its regulations contained in 6 NYCRR 617.1 e seq. are
flexible enough to permit the city, by its Charter and by its
regulations, to adopt procedures that are harmonious with
state law.

Conclusion

Our principal recommendation is that the process of re-
quiring developers to build or provide amenities unrelated to
needs created by their project should be stopped, in large
part because of the bad effects which such practices have on
government. We recommend that the problem be dealt with
at all relevant levels of city government, including the com-
munity boards, the City Planning Commission, and the Board
of Estimate.

The possible need for amenities should be uncovered during
the environmental review process, into which community
boards should have input to express their knowledge of local
conditions, and the amenities which are permissible should only
be those identified during such environmental review or other-
wise specified by law. This reform should be implemented by
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disclosure requirements, by amendment to the City Charter,
and by a consistent enforcement policy within city government.

Special Committee on the Role of Amenities
in the Land Use Process
Sheldon H. Elsen, Chair
Merrell E. Clark, Jr.
David C. Condliffe
Kathleen Imholz
Mark A. Levine
Jerome Lipper
Hector Willems
June, 1988

APPENDIX
GUIDELINES

L. Disclosure. For all projects which come before the Board of Estimate
for a land use approval, the applicant and any affiliate will be required 1o
submit to the City Planning Commission prior to its action, and subse-
quently to the Board of Estimate, an affidavit disclosing all contributions
or promises to provide things of value in connection, with the site or
project. False certification will be subject to criminal penalties. This disclo-
sure requirement will be in addition to any disclosure required by other
applicable laws or resolutions, such as the lobbyving law which requires
disclosure of paid lobbyists.

IL. Community Boards. The role of the community board is to review land
use applications and recommend to the City Planning Commission and
the Board of Estimate whether the application should be approved and
whether any amenities should be required. All proposed conditions must
be appropriate for inclusion in the land use approval process by address-
ing a need directly created by the project.

Community boards are prohibited trom accepting gifts, concluding
agreements for developer-funded amenities or participating in negotia-
tions regarding the granting of things of value o third parties. The City
Planning Commission, the Board of Estimate and mavoral agencies will
not enforce such agreements where they have been made.*®

* An alternate to the second paragraph of Section 11 has been proposed:

Community boards are prohibited from accepting gifts, concluding agreements
for developer-funded amenities or participating in negotiations regarding the
granting of things of value w third partes. Community Boards shall file an
affidavit with the City Planning Commission and the Board of Estimate, attesting
that they have not done any of the above. False cerification will be subject to
criminal penalties.
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II1. City Planning Commission and the Board of Estimate

AL Eligible Amenities. All agreements or conditions placed upon a project
by the City Planning Commission or the Board of Estimate as the final
decision maker must be appropriate for inclusion in the land use approval
process cither (1) by allowing the City Planning Commission and the
Board of Estimate 10 make the required findings 1o grant a specific land
use approval, such as a subway bonus, or (2) by addressing a need directly
created by the project, including mitigation of environmental impacts and
land use planning considerations that address public health, safety or
welfare needs. The examination of needs directly created by a project
must be done on a case by case basis.

B. Specificity. All conditions or agreements must be specific and enforce-
able by the aty.

C. Accountability. To the maximum extent feasible, there should be
provision for fiscal controls, accountability and reporting through city
agencies or other appropriate entities. Any operating groups must be
selected according 1o existing city procedures, and the groups selected
must be approved by the cty.

D). Budget I'mpact. All proposed amenities must be analyvzed to determine
their expense and capital budgetr impact.

IV. Enforcemeni. Where an agreement violates these guidelines, the
Board of Estimate will require that it be renounced.

THE MAYOR'S LETTER AND STATEMENT ABOL'T
THE PROPOSED GUIDELINES

Dear Community Board Chairperson:®

Discretnonary land use approvals are among the most important matters
to come before community boards and the Board of Estimate. As part of
the land use approval, applicants are sometimes required by the City
Planning Commission or the Board of Estimate to provide amenities,
either to mitigate environmental impacts identified in the Environmental
Impact Statement or to address other impacts directly created by the
project.

The enclosed guidelines have been developed afier discussions with
Board of Estimate members. The goal of the guidelines is to clarify the
basis on which the Board of Estimate and the City Planning Commission
will make decisions regarding amenities and o provide guidance to all
participants in the land use review process concerning the appropriate
procedure for the proposal of amenities in connection with land use
applications. These draft guidelines and an accompanying draft statement
are enclosed.

* Cover letter sent to community board chairpersons along with the draft guide-
lines and the statement that follows.
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The draft guidelines will be the subject of extensive public review,
including a public hearing to be held by the New York City Bar Associa-
tion, review by an appropriate committee of the Bar Association and a
subsequent public hearing at the Board of Estimate. This public review
will ensure that Board of Estimate members have the benefit of a full
array of public comments before a final set of guidelines are adopted.

As part of this public review, the draft guidelines are being sent 1o each
of the city’s community boards for comment. Community boards play an
essential role in the land use review process by conducting a detailed
examination of proposed projects, assessing the expected impacts and
recommending to the City Planning Commission and to the Board of
Estimate whether and on what conditions a land use application should be
approved. We would appreciate receiving vour comments on the draft
guidelines by July 1. Please send comments to Theodore H. Meekins,
Secretary to the Board of Estimate at 1356 Municipal Building, New York,
New York 10007,

The draft guidelines are maotivated by a concern to preserve the integri-
tv of the land use review process. We know that all community boards
share this concern and look forward to receiving your comments.

Sincerely,

Edward 1. Koch
MAYOR

STATEMENT

Discretionary land use approvals granted by the Board of Estimate
often determine whether, and in what form, development projects will
proceed. During the various stages of ULURP—at the community board,
City Planning Commission or Board of Estimate—it is often proposed that
the applicant be required, as a condition of the land use approval, 1o
provide an amenity or benefit. Decisions on proposed amenities by the
City Planning Commission and the Board of Estimate should be based
upon full disclosure of all material facts and upon appropriate guidelines.

The Board of Estimate has developed the attached guidelines to clearly
describe the basis on which decisions will be made to condition land use
approvals on the provision of amenities. The attached guidelines are also
intended to provide guidance to all participants in the land use process—
applicants, community board members, local organizations and the pub-
lic—regarding the appropriate procedure for the proposal and consider-
ation of amenities related to land use approvals. We believe that all
participants in land use decisions share a commitment to maintaining the
integrity of the land use review process,
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The Board of Estimate will only require an applicant to provide an
amenity as a condition of a land use approval when the proposed amenity
addresses a need directly created by the proposed project, including
mitigation of environmental impacts identified in the Environmental
Impact Statement and land use planning considerations, or where neces-
sary to allow the Board to make the findings required by the Zoning
Resolution. The determination that amenities are required to address the
impacts directly created by a project must be made on a case by case basis.
Proposed amenities which do not address a need directly created by the
project are not a legitimate use of the Board's land use powers, no matter
how worthy they mav be.

Where land use approvals are conditioned upon the provision of ameni-
ties, the conditions must be specific, enforceable by the city and provide
for adequate fiscal controls, accountability and reporting. Further, any
operating groups must be selected according o existing city procedures
and must be approved by the city.

In determining whether to condition a land use approval on the provi-
sion of amenities, the Board first considers the City Planning Commis-
sion’s resolution approving the land use application and 1akes into consid-
eration testimony received during ULURP, including any community
board recommendations. The role of the community board in the land
use review process is to examine the project in all its details and to assess
its expected impacts. Based upon this examination, the community board
recommends whether the land use approvals should be granted. The
community board recommendation often includes proposed conditions
designed to address the direct impacts of the project. Community boards
and their members are precluded by the Charter from going beyond this
advisory role and direcily concluding agreements on amenities with appli-
cants. In addition, the Board of Estimate is concerned that the land use
review process not be compromised or impugned by the involvement of
community board members in negotiating or brokering agreements be-
tween applicants and local organizations.

In an effort to engender local support for their project, some applicants
enter into agreements with local organizations to provide funds for neigh-
borhood improvements or public services. The Board is concerned that
such agreemenis, entered into by applicants in an atempt to influence
local organizations to support a project, may have the effect, in some
cases, of distorting the land use review process, For this reason, applicants
will be required 1o disclose to the City Planning Commission, and subse-
quently to the Board of Estimate, all agreements made in connection with
the site or project under consideration in order to provide all information
which may be relevant to evaluating testimony of local organizations and
individuals during ULURP,

The Board wants to emphasize that such third party agreements are not
required in order to secure discretionary land use approvals, which shall
be based upon land use considerations. The Board will not enforce third
party agreements where they have been entered into. Further, the exis-
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tence of third party agreements will not affect the Board's decision
concerning the amenities it will require in order to address the needs
directly created by the project.®

The goal of the Board of Estimate in issuing this policy is to ensure that
the integrity of the land use review process is preserved and that discre-
tiomary land use approvals, including any amenities required, are based
upon sound planning considerations.

* An additional sentence 1o the preceding paragraph has been proposed:
The intent of these guidelines is to communicate to all parties involved in the land
use process that the Board of Estimate discourages such third party agreements.
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