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Re: Statement on M ass | ncar cer ation
Dear President Obama:

The New York City Bar Association issued a report last week titled, “Mass Incarceration:
Seizing the Moment for Reform,” calling on federal and state leaders to “make the reduction of
mass incarceration a top priority.” (A copy of the report is enclosed.) Building on the bipartisan
groundswell of support for criminal justice reform and the growing body of evidence pointing to
the deleterious financial, social and economic effects of mass incarceration, the City Bar also
announced the formation of a Mass Incarceration Task Force that will be made up of prosecutors,
defense attorneys, judges, experts in re-entry issues for the formerly incarcerated, and other
experts and criminal law practitioners to tackle the scourge of over-incarceration in the United
States and to advocate for change on the federal, state and city levels.

We at the City Bar are well aware of, and applaud, your administration’s focus on criminal
justice reform and the problem of mass incarceration. Under your leadership, the Justice
Department has modified its charging policies so that low-level non-violent drug offenders
would no longer necessarily be charged with the most serious crime that could be charged
against them. Moreover, there is growing bipartisan support for federal legislation, such as the
“Smarter Sentencing Act,” the “SAFE Justice Reinvestment Act” and the “Sentencing Reform
and Corrections Act,” which would provide urgently needed reform to our system of mandatory
minimum sentences and over-criminalization of low-level drug offenses. Your speech during
this year’s NAACP annual convention highlighted the moral and economic costs of mass
incarceration, both in terms of the prison costs associated with maintaining our staggering
population of incarcerated individuals as well as the societal cost of taking so many people —
particularly young men of color — away from their homes, families and communities and
stripping them of their ability to be contributing members of society in the future.

Citing a “critical juncture” and a “historic opportunity” for change, the City Bar calls on
Congress and state legislatures to repeal or reduce mandatory minimum sentencing provisions;
reduce the sentences recommended by sentencing guidelines and similar laws for non-violent
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offenses; expand the sentencing alternatives to prison including drug programs, mental health
programs and job training programs; and, in cases of incarceration, expand the availability of
rehabilitative services, including counseling and educational opportunities, during and after
incarceration so that individuals can successfully re-enter society and avoid recidivism; eliminate
or reduce financial conditions of pretrial release; provide opportunities for individuals with
misdemeanor and non-violent felony convictions to seal those records to prevent employment
and other types of discrimination; and, in New York, enact legislation to raise the age of juvenile
jurisdiction from 16 to 18 years old.

The growing dialogue and bipartisan recognition in recent years that our current levels of
incarceration are both enormously expensive and unjustified has brought us to a crucial moment
where there is real opportunity for change. But there is a great deal of work to be done. The City
Bar is excited about the momentum that is building behind this issue. We urge you and your
administration to continue to push for reforms to end the epidemic of mass incarceration in this
country and we stand ready to assist.

Respectfully,

44&, -

Debra L. Raskin
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MASS INCARCERATION: .
SEIZING THE MOMENT FOR REFORM

INTRODUCTION

The United States has the highest rate of incarceration in the world.! Our country has only
5% of the world’s population, yet we incarcerate 25% of the world’s prisoners. In real numbers,
that statistic translates into 2.3 million people behind bars. There are currently five times as many
people incarcerated now than there were in 1970.

While no one doubt s t hat i ncarceration is generally appropriate t o p rotect s ociety from
those who commit violent offenses, it has, unfortunately, become the default remedy for a host of
non-violent o ffenses in instances w here o ther more e ffective remedies are av ailable. W hile the
adverse effects of this approach have been felt by many, our country’s massive and reflexive use of
incarceration as the solution to all criminal problems has had a disproportionate (and devastating)
impact on A frican-American and Latino young men. A frican-Americans and Latinos collectively
account for 30% of our popul ation, but they r epresent 60% of our current inmates. T he raw
numbers are striking: approximately one in every 35 African-American men, and one in 88 Latino
men is presently serving time behind bars (in contrast to one in 214 w hite men).> Studies have
also shown that our current l evels of incarceration are s hockingly e xpensive, ¢ osting t axpayers
billions and billions of dollars each year. O ver-incarceration has other extraordinarily damaging
effects, including contributing to the poverty rate and long-term unemployment, and stigmatizing
those who have served time in prison in numerous ways.

We b elieve th at th e U nited S tates is ata c ritical ju ncture i n t he de bate a bout m ass
incarceration. T his R eport, on be half of the New Y ork C ity Bar A ssociation, is intended to
highlight this historic opportunity and to urge federal and state leaders to make the reduction of
mass 1 ncarceration a t op pr iority. S pecifically, as ex plained i n g reater d etail b elow, w e
recommend that:

* This report was developed by the Executive Committee of the New York City Bar Association after receiving
extensive input from the City Bar committees with particular expertise in this area: Federal Courts, Criminal Justice
Operations, Corrections and Community Reentry, Criminal Law, Criminal Advocacy, Criminal Courts, Civil Rights
and White Collar Crime. The City Bar’s thanks go to the following members who made significant contributions to
the report: Matthew Bova, Ira Feinberg, Allegra Glashausser, Monica Hickey-Martin, Michael Miller, Victor Olds,
Helen O’Reilly, Karen Seymour, MaryAnn Sung and Ona Wang. Special thanks go to John Savarese and his
colleagues Carol Miller and Robinson Strauss at the law firm of Wachtell, Lipton, Rosen & Katz, for so expertly
guiding this process.
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e Congress and State legislatures repeal m andatory minimum s entencing p rovisions
or, at l east, reduce substantially the length of the terms these provisions mandate
and the range of offenses to which they apply;

e Congress and State legislatures reduce substantially the sentences recommended by
sentencing guidelines and similar laws for non-violent offenses;

e (Congress and S tate | egislatures e xpand s ignificantly t he alternatives t o pr ison
available to ju dges imp osing s entences, in cluding d rug p rograms, me ntal h ealth
programs a nd j ob t raining pr ograms a nd, i n ¢ ases of 1 ncarceration, e xpand
significantly th e availability o f r ehabilitative s ervices, in cluding access t o higher
education, voc ational t raining a nd s ubstance a buse a nd m ental he alth s ervices,
during and f ollowing i ncarceration s o t hat i ndividuals c an s uccessfully reenter
society and avoid recidivism;

e Congress and S tatel egislatures el iminate o rr educe s ubstantially f inancial
conditions o f pretrial r elease. Incarceration at the pretrial stage, even fora f ew
days, h as t errible do wnstream r epercussions for individuals, di srupting 1ives and
leading to a higher likelihood of further incarceration, for longer periods and also
higher rates of rearrest;

e Congress and S tatel egislatures pr ovide op portunities f ori ndividuals w ith
misdemeanor and non -violent felony c onvictions to s eal those records to prevent
employer discrimination; and

e the New York State Legislature should enact legislation to raise the age of juvenile
jurisdiction from 16 to 18 years old.

With the enactment of these changes, our country’s political leaders, sentencing judges, and
law-enforcement authorities can take a 1ong and desperately needed step toward reducing the dire
consequences of mass incarceration.

The New Y ork City B ar A ssociation has an e xtensive record of commenting upon and
testifying about statutes, programs and policies relating to the reform of both the federal and the
New Y ork c riminal ju stice s ystems. An A ppendix t o t his R eport s ummarizes t he ke y r ecent
reports and comments in this area by the City Bar, and reflects o ur 1 ong-standing s upport for
legislative and o ther in itiatives th at w ill r educe o ver-incarceration, e nhance t he fairness of our
criminal justice s ystem, r educe r acial d isparities in s entencing, and, at th e s ame time , p rotect
public safety.

" This Report addresses the broader issues presented by mass incarceration and is not intended as a comprehensive
analysis of all sentencing concerns that could be raised with respect to the entire range of criminal offenses.



l. Recent Bipartisan Effortsto Promote Reform L egislation

Bipartisan recognition has grown in recent years that our current levels of incarceration are
both enormously expensive and unjustified. The criminal justice system has been estimated to cost
taxpayers approximately $260 bi llion a year currently; such spending has grown 400% over the
past 30 years.! Average annual co st p er inmate has been estimated to be almost $30,000 f or
federal inmates and approximately $60,000 for New Y ork State inmates.” According to a recent
study by the National Academy of Sciences, corrections spending has “outpaced budget increases
for ne arly all ot her ke y government s ervices ( often b y w ide m argins), i ncluding e ducation,
transportation, and public assistance.”

However, while the costs of mass incarceration s oar, the benefits remain speculative and
uncertain.” Studies do not show any consistent relationship between incarceration rates and crime
8
rates.

At t he federal 1 evel, R epublicans, D emocrats, and Independents a re ¢ urrently w orking
together to promote reform legislation. In 2014 and in 2015, t he “Smarter Sentencing Act” was
introduced in the S enate and H ouse, w ith s trong bi partisan s upport.9 This bi Il would provide
urgently n eeded r eform of ¢ urrent m andatory minimum s entences f or dr ug of fenses, w hich
represent a s ignificant majority ofall convictions carrying a mandatory minimum.'  The bill
would (1) re duce m andatory m inimum s entences for m any d rug of fenses by half or more; (2)
expand the availability of the “safety valve” so that more non-violent drug offenders may qualify
for a sentence be low the m andatory m inimum; and (3) permit current federal prisoners to seek
relief retroactively under the Fair Sentencing Act of 2010, which reduced the gross racial disparity
in sentencing for cocaine-based or “crack” offenses.

Reforms such as the Smarter Sentencing Act would also save taxpayers billions of dollars.
The Congressional Budget Office estimates that the Smarter Sentencing Act would lead to prison
cost savings of approximately $4 billion over 10 years, while the Department of Justice estimates
potential 1plrison cost savings as high as $7.4 billion over 10 years and as much as $24 billion over
20 years.

The O bama a dministration h as ma de criminal j ustice r eform a nd th e p roblem o f ma ss
incarceration a top policyissue since atleast 2013, w hen t hen-Attorney G eneral E ric H older
announced i nitiatives f ora “smarter” approach t o ¢ rime a nd i ncarceration.'”>  The J ustice
Department, for example, m odified i ts charging pol icies s o t hat 1 ow-level non -violent d rug
offenders will no longer necessarily be charged with the most serious crime that could be charged
against them. Most r ecently, on J uly 14, P resident O bama gave a major s peech dur ing t he
NAACP’s a nnual ¢ onvention ont he m oral a nd e conomic i mperative t o r educe t he pr ison
population. T he P resident c alled for e xpanding oppor tunities for young men of c olor, e asing
mandatory minimum sentencing and restoring voting rights for offenders. '

Legislative a ctivity h as increased in recent months in an effort to reach an appropriate
compromise package on reforms that can be sent to the President.'* For example, in late June,
Representatives Jim Sensenbrenner (R-WI) and Bobby Scott (D-VA) introduced the “SAFE [Safe,
Accountable, Fair, Effective] Justice Reinvestment Act of 2015” in the House of Representatives.
With 39 bi partisan co-sponsors to date, this bill is modeled on reforms already enacted in certain



states. The bill offers a different approach to sentencing reform than the Smarter Sentencing Act:
rather th an r educe ma ndatory min imums b y h alf, it w ould li mit th e a pplication o f ma ndatory
minimums to only high level drug traffickers rather than low-level offenders."” In addition, the bill
would, among other things, expand eligibility for pre-judgment probation; promote greater use of
probation for 1 ower-level of fenders; pr omote greater us e of a lternative drug courts, ¢ ourts for
veterans, mental health courts and similar programs; expand various programs designed to reduce
recidivism through in-prison education and post-prison supervision; and create performance-based
funding grants for states.

. The Root Causes of Mass I ncar cer ation

The increase in incarceration rates can be traced principally to two legal developments: (1)
an increase in the num ber, and 1ength, of prison s entences, 1 and (2) an increase in s entencing
ranges for violent and non-violent offenses, particularly as a result of the wide adoption, beginning
in the 1970s, of mandatory sentencing laws. 17 Taking discretion away from sentencing judges,
these I aws 1 mposed m andatory m inimums, of ten on f irst-time o ffenders, an d r equired 1 ife
sentences for ¢ ertain r ecidivists."®  Other de velopments a Iso pl ayed a s ignificant rolein t he
precipitous growth o ft he pr ison popul ation, i ncluding p arole a bolition, a nd t he w idespread
adoption of habitual offender and truth-in-sentencing laws.

A substantial portion of the increase in incarceration since 1980 stems from incarceration
for dr ug of fenses. In federal pr isons, f or i nstance, 4,479 pe ople w ere i ncarcerated f or d rug
offenses in 1980, while 98,200 people were incarcerated for drug offenses in 2013 ( more than a

2,000% increase).20 Additionally, while drug offenders comprised about 20% of the federal prison
population in 1980, they comprised about 50% of that population in 2013

The vot ing publ ic ha s ge nerally supported robusts pending on pr osecutions a nd
incarceration,22 and politicians have regularly tapped into that support by attempting to po rtray
themselves as “tough on crime.” T here are low voter-turn-out rates among those hit hardest by
mass incarceration—the poor, minorities, and the young.23

Mass incarceration has also tended to benefit c ertain public and private e mployees, thus
providing pow erful financial i ncentives among some c onstituencies to press for c ontinuation of
these policies. O n the public side, thousands o f A mericans w ork as c orrections of ficers. This
group 1 obbies politicians ( through pressure and donations) for “tough on crime” pol icies®* and
provides s ignificant e lectoral s upport f or po liticians w ho s upport hi gh pr osecution a nd
incarceration rates.

On the private s ide, prison privatization ha s g iven s ome ¢ ompanies a s trong e conomic
interest in mass incarceration. For example, the Corrections Corporation of America (“CCA”), the
largest pr ivate pr ison ope rator i n A merica, o perates 61 pr ison f acilities ( only t he f ederal

government and three state governments operate more facilities).25



[11.  TheDevastating Collateral Consequences of Mass I ncar ceration

At th is mo ment in o ur ¢ ountry’s h istory, th ere is a n in creasingly u rgent in terest i n
addressing the s ocietal c onsequences o f mass incarceration. A s noted above, bipartisan federal
legislation ha s garnered s trong s upport f rom or ganizations a cross t he p olitical a nd i deological
spectrum. T he current focus is not only on t he budgetary costs of incarceration, but also on t he
immense adverse social consequences -- particularly on African-American and Latino populations
who have disproportionately borne the brunt of these policies. As noted above, African-American
males are six times more likely to be incarcerated than white males and 2.5 times more likely than

Hispanic males.”® Even a short time in jail can have disastrous consequences. Thus, for example,
recent studies have shown that pretrial detention, no matter how brief, can increase the likelihood
of a future prison sentence, severely impact an individual’s economic prospects, and promote the
possibility of future c riminal be havior.”” The existing regime also s tigmatizes th ose w ho have
served prison time in numerous ways, again undermining the likelihood that these individuals will
be able to rejoin th eir c ommunities as p ositive, s elf-supporting m embers of society. A prison
record is of ten a pr ofound i mpediment t o e mployment, t hereby m aking it harder to a void the
dismal cycle of recidivism.®

The m ass incarceration issue has resulted ina rare consensus among m ost m ajor 2016
Presidential candidates that action must be taken now to be gin to address these problems. T he
long t erm effects on e ach a dult w ho h as be en i ncarcerated a re of ten de vastating, f rom t he
immediate, s uch a s 1 oss of hous ing,t o thel ongt erm, s uch asthel oss of e ducational a nd
employment opportunities, federal and state social welfare benefits and a voice at the ballot box.”
And these effects are not limited to the incarcerated individual; they flow to the children, partners,
spouses and families of those incarcerated as well, thereby multiplying the negative consequences
of incarceration to a staggering percentage of the United States population.

There ar e s ignificant o bstacles s tandingi nt hew ayo fad dressingt he co llateral
consequences of criminal convictions and incarceration. Among these are the devastating effect of
the P ersonal R esponsibility and W ork O pportunity R econciliation A ct of 1996 ( the W elfare
Reform L aw)® and th e r esistance to expanding eligibility f or P ell grants, a f orm o f f ederal
educational financial aid, to those who are incarcerated.

The W elfare R eform Law bars anyone convicted of a f ederal or state drug-related crime
from r eceiving f ederally funded f ood s tamps ( Supplemental N utritional A ssistance P rogram —
SNAP) or cash assistance (Temporary Assistance to Needy Families - TANF) for life, regardless of
whether t he individual h as completed his s entence, r eceived cl emency, overcome addiction or
gone on to be a law-abiding member of society.”’ The ban thus prevents those convicted of drug
crimes from accessing the very safety net that can help them through their recovery and reentry
into s ociety, u ndermining e fforts at rehabilitation. W hile c ertain s tates lik e N ew Y ork h ave
“opted-out” of the federal ban, m any s tates ¢ ontinue t o de ny s uch be nefits t o t hose f ormerly
incarcerated individuals.*?

The F ederal P ell G rant p rogram p rovides n eed-based grants f or unde rgraduate a nd
postgraduate education. T he pr ogram i s n amed for S enator C laiborne Pell, who s tressed t he
importance of using e ducation to reduce crime and noted that it “costs much less to e ducate a
prisoner than it does to keep one behind bars.”*® He lost that debate and prisoners were excluded

5



from eligibility for the grants as part of the Violent Crime Control and Law Enforcement A ct of
1994.>* President Obama recently announced that the U.S. Department of Education will pursue a
pilot program to allow such grants for certain incarcerated individuals.*’

As the debate surrounding the loss of rights and benefits of those currently incarcerated and
previously convicted continues, we should not lose sight of one of the four traditional goals of the
criminal justice system: rehabilitation. It is in the interest of society, as well as of those convicted,
that we remain closely focused on building programs that will preserve and extend this important
purpose of punishment.

IV. TheCity Bar Supportsthe Effortsof Our Public Leaders

The New Y ork City Bar A ssociation applauds and supports the e fforts of those o fficials
who have taken the lead in raising concerns about, and calling for thoughtful reconsideration of,
certain federal and N ew Y ork s tate c riminal p olicies. Former A ttorney G eneral E ric Holder’s
direction to federal prosecutors to refrain from using the 21 U.S.C. § 851 sentencing enhancement
to induce guilty pleas, for example, is a constructive step towards reducing overzealous imposition
of mandatory life sentences.’® Further, the Justice D epartment’s s upport of President O bama’s
commitment t 0 g rant ¢ lemency t o c ertain nonvi olent dr ug of fenders i s a nother va luable s tep
towards redressing unduly harsh sentences imposed under the old regime.?’ The Southern District
of New Y ork’s recent adoption of a pretrial pilot program for non-violent young adults, offering
counseling and social services, which is aimed at reducing, deferring or dismissing the charges in
appropriate cases, may also help reduce unnecessarily harsh sentences for young offenders.*® This
follows the establishment by the Eastern District of New Y ork of two similar programs in 2000
and 2012 to provide alternatives to incarceration for non-violent criminal defendants.

A num ber o four local leaders have supported a clear m essage from the top and have
implemented a number of valuable reforms. The City Bar praises the “Justice Reboot” initiative
undertaken by Chief Judge Jonathan Lippman of the New Y ork Court of Appeals and Mayor Bill
de B lasio. T his in itiative w ill reduce c ase de lays, ¢ ut t he R ikers Island j ail popul ation a nd
streamline the summons pr ocess.™ ChiefJ udge Lippman also submitted le gislation to the New
York S tate 1 egislature in 2013t hat w ould ¢ reate a pr esumption a gainst r equiring ba il f or
defendants who are not a safety or flight risk.*' In early July, New York City announced that it
will end the requirement of cash bail for low-level crimes.*” Manhattan District Attorney Cyrus A.
Vance, Jr. has supported this change as a way to enhance fairness in the criminal justice system,
and his og"lce has agreed to provide most of the initial $18 million for the new supervised release
program.

The City Bar applauds Governor Cuomo for accepting a series of twelve recommendations
made by his Council on C ommunity Re-Entry and R eintegration which will address some of the
employment, he althcare, a nd hous ing barrierst hata re routinely facedb yt he formerly
incarcerated.** Further, the City Bar supports the work of Mr. Vance, along with that of Governor
Cuomo, Chief Judge Lippman, M ayor de B lasio, P olice C ommissioner Bratton, and many state
legislators, who have pushed to raise the age of criminal responsibility in New York to 18 instead
of 16.* The City Bar also applauds the efforts of the New York State Legislature for its 2010 law
making N ew Y ork th e f irst s tate in th e n ation to allow th e v acatur o fp rostitution-related



convictions for s urvivors of s ex-trafficking.*® More t han s ixty w omen h ave ha d t heir r ecords
cleared in New York, and eighteen other states have now adopted similar statutes.*’

V. L ooking Back and L ooking Forward

Recognizing t hat m ass incarcerationi s a d evastating pr oblem i s onl y t he be ginning.
Initiatives to address the issue must aim to ameliorate, to the extent possible, the harmful effects of
past policies and practices, w hile also l ooking forward to m eaningful reforms that will prevent
similar missteps in the future.

We urge those in positions of authority to correct the mistakes of the past. For example,
the President and the Governor should use their clemency powers to commute sentences that are
simply far too long to fit the crime. When passing new common-sense criminal and sentencing
laws, Congress and state legislatures should consider making these changes retroactive. While our
court system has long placed great value on “finality,” this consideration must yield in the face of
the m assive num bers of pe ople s erving 1 ong s entences for no reason o ther than the lack of a
mechanism to reconsider their case. O n the federal side, we must reassess the possibility of re-
introducing p arole. W hile de bating how to make our criminal laws b etter, we must not le ave
behind the many tens of thousands in our jails and prisons who could be released today without
posing a threat to anyone.

Looking forward, the City Bar urges political leaders to make every effort to ensure that the
mistakes of the past are not repeated. This perspective requires, among other things, that the legal
system r efrain from ve sting pr osecutors w ith s ole, unr eviewable a uthority t o t rigger e nhanced
sentences. It also means looking at the costs of incarceration, examining common-sense re forms
such as those discussed above, and accepting that good ideas for criminal justice reform can come
from unexpected sources. This Report outlines a few of the many good ideas that we believe will
move us closer to lower rates of incarceration. However, there are many more such ideas that are
worthy of serious consideration.

Whether we 1ook back to fix the missteps of the past, or 10ook forward to create b etter,
smarter criminal justice laws and sanctions — one thing is clear: change requires political courage.
We encourage all those with authority to make decisions to be courageous and bold in their reform
efforts.

VI. Successful Initiatives

Consensus ha s be en growing thatitis possible — and n ecessary for o ur eco nomy and
society — to both reduce crime and reduce the level of incarceration.*® Since 2000, many states
have enacted reforms to achieve this goal, by focusing on a Iternatives to incarceration for non -
violent offenders and parole violators.*’

In general, s uccessful i nitiatives ai med at r educing m ass i ncarceration h ave t aken t wo
forms — legislative and policy changes (most common) and, less commonly, impact litigation.*
Several states have passed numerous legislative reforms over the years that have not only raised
awareness of s ome of the issues s urrounding m ass incarceration, but ha ve also resulted in the
release of thousands of prisoners and successfully reduced the overall prison population.!



CONCLUSION

The current levels of incarceration in the United States were not achieved overnight and are
not necessarily amenable to one overarching solution. Itis clear, however, that maintaining the
status quo is not an option. The problems caused by our current criminal justice policies are multi-
faceted and will require multi-pronged, creative solutions to correct the inequities caused by the
existing regime as well as thoughtful proposals for reform going forward. W e urge federal and
state leaders to take action to eliminate mandatory minimums, or at least reduce the length of those
terms a nd 1 imit t he r ange o f of fenses t o w hich t hey apply, t hus r eturning m ore di scretion t o
sentencing judges. W e urge our leaders to take the necessary steps to substantially reduce the
sentences r ecommended b y s entencing g uidelines an d s imilar I aws f or n on-violent of fenses,
significantly e xpand t he r ange of a Iternatives t o pr ison a vailable t o s entencing j udges, and to
provide opportunities to those convicted of certain offenses to seal the records of their convictions.
We also urge federal and state 1eaders to eliminate or reduce substantially financial conditions of
pretrial release, which can completely upend the lives of individuals and their families whether or
not they are ever convicted of a crime, and to restore sorely needed rehabilitative services aimed at
increasing t he 1 ikelihood t hat t hose w ho h ave been incarcerated h ave a ch ance to successfully
rejoin their communities as productive members of society. Finally, we believe it is time for New
York to join the vast majority of states that have raised the age of juvenile jurisdiction from 16 to
18 years old, which will help reduce recidivism, be more cost-effective, and minimize the array of
collateral consequences now faced by youths charged as adults.

We are encouraged by the heightened focus from both sides of the political spectrum on the
problems associated with mass incarceration. In addition to enacting the specific reforms we have
noted, we urge leaders in the field to experiment with new approaches to these problems and to
remain ope nt o1 nnovative w ayst o a ddress t he pr ofound e ffects on our s ocietyt hatt he
phenomenon of mass incarceration has caused.

We hope this R eport will prompt further e xperimentation and promote the e xchange of
ideas. W e also hope the City Bar will be a resource and clearinghouse for such initiatives and
information. To that end, we will maintain on the City Bar’s website a special section devoted to
collecting and making available reports, legislative initiatives, data and other information relevant
to the continuing debate on mass incarceration.

September 2015
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Companies, REASON.COM, Aug. 22,2012, available at http://reason.com/blog/2012/08/22/what-does-it-mean-that-

public-sector-pri.
» CCA, CCA’s Nationwide System of Correctional Centers, available at http:/www.cca.com/locations.

** E. Ann Carson, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 2013, at 8 & tbl. 8 (Sept. 2014), available at
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2 See RAM SUBRAMANIAN ET AL., VERA INST. OF JUSTICE, INCARCERATION’S FRONT DOOR: THE MISUSE OF JAILS IN
AMERICA (Feb. 2015) available at http://www.vera.org/sites/default/files/resources/downloads/incarcerations-front-
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Goals to Reduce Mass Incarceration (Sept. 23, 2014), available at https://www.brennancenter.org/analysis/keynote-
address-shifting-law-enforcement-goals-to-reduce-mass-incarceration (“[FJor far too long — under well-intentioned
policies designed to be “tough” on criminals — our system has perpetuated a destructive cycle of poverty, criminality,
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color.”). In an unprecedented decision, U.S. District Court Judge John Gleeson recently expunged a 14-year-old fraud
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the “growing recognition that the adverse employment consequences of old convictions are excessive and counter-
productive.” Doe v. U.S., No. 14-MC-1412, --- F.Supp.3d --- (E.D.N.Y. May 21, 2015), available at
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¥ See, e.9., THE PEW CHARITABLE TRUSTS, COLLATERAL COSTS: INCARCERATION’S EFFECT ON ECONOMIC MOBILITY
(2010), available at http://www.pewtrusts.org/~/media/legacy/uploadedfiles/pcs_assets/2010/CollateralCosts1pdf.pdf;
John Tierney, Prison and the Poverty Trap, N.Y. TIMES, Feb. 18, 2013, available at
http://www.nytimes.com/2013/02/19/science/long-prison-terms-eyed-as-contributing-to-poverty.html?pagewanted=all.

3% Pub. L. No. 104-93, 110 Stat. 2105 (1996).

31 See Marc Mauer & Virginia McCalmont, THE SENTENCING PROJECT, A LIFETIME OF PUNISHMENT: THE IMPACT OF
THE FELONY DRUG BAN ON WELFARE BENEFITS (rev. 2014), available at
http://sentencingproject.org/doc/publications/cc_ A%20Lifetime%200f%20Punishment.pdf.

321d. at 2.

3 Beth Schwartsapfel, Obama Is Reinstating Pell Grants For Prisoners: But will politics eventually trump cost and
data? THE MARSHALL PROJECT, July 30, 2015, available at https://www.themarshallproject.org/2015/07/30/obama-is-
reinstating-pell-grants-for-prisoners; 140 Cong. Rec. S1,275-76 (daily ed. Feb. 9, 1994) (statement of Sen. Claiborne
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3 Pub. L. 103-322, § 20411, 108 Stat. 1796 (1994). See also Lois M. Davis et al., RAND CORrP., HOW EFFECTIVE IS
CORRECTIONAL EDUCATION, AND WHERE DO WE GO FROM HERE?: THE RESULTS OF A COMPREHENSIVE EVALUATION
66, 80 (2014), available at
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3 Press Release, U.S. Dept. of Education, U.S. Department of Education Launches Second Chance Pell Pilot Program
for Incarcerated Individuals (July 31, 2015), available at http://www.ed.gov/news/press-releases/us-department-
education-launches-second-chance-pell-pilot-program-incarcerated-individuals.

3 Memorandum from Attorney Gen. Eric Holder to Dept. of Justice Attorneys, Guidance Regarding § 851
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plea-negotiations.pdf?sfvrsn=6.

37 Press Release, U.S. Dept. of Justice, Attorney General Holder: Justice Department Set to Expand Clemency Criteria,
Will Prepare for Wave of Applications from Drug Offenders in Federal Prison (Apr. 21, 2014), available at
http://www.justice.gov/opa/pr/attorney-general-holder-justice-department-set-expand-clemency-criteria-will-prepare-
wave.

¥ Notice to the Bar, S.D.N.Y. Office of the District Court Executive, SDNY Young Adult Opportunity Program (Aug.
17, 2015), available at http://www.nysd.uscourts.gov/cases/show.php?db=notice bar&id=383.

3% Second Report to the Board of Judges, Alternatives to Incarceration in the Eastern District of New York: The
Pretrial Opportunity Program and The Special Options Services Program, E.D.N.Y., U.S. Pretrial Services Agency,
(Aug. 2015), available at https://img.nyed.uscourts.gov/files/local rules/ ATLEDNY _.SecondReport.Aug2015.pdf.

%0 Press Release, Office of the Mayor of New York City, Mayor de Blasio and Chief Judge Lippman Announce Justice
Reboot, an Initiative to Modernize the Criminal Justice System (Apr. 14, 2015), available at
http://www]1.nyc.gov/office-of-the-mayor/news/235-15/mayor-de-blasio-chief-judge-lippman-justice-reboot-initiative-
modernize-the.

*! Hon. Jonathan Lippman, The State of the Judiciary 2013 (Feb. 5, 2013), available at
https://www.nycourts.gov/ctapps/news/SOJ-2013.pdf (“More than simply being unfair, incarcerating indigent
defendants for no other reason than that they cannot meet even a minimum bail amount strips our justice system of its
credibility and distorts its operation.”).

2 Rick Rojas, New York City to Relax Bail Requirements for Low-Level Offenders, N.Y. TIMES, July 8, 2015,
available at http://www.nytimes.com/2015/07/09/nyregion/new-york-city-introduces-bail-reform-plan-for-low-level-
offenders.html.

# Andrew Keshner, City, DA Pledge $17.8 Million to Expand Supervised Release, N.Y.L.J., July 9, 2015, available at
http://www.newyorklawjournal.com/id=1202731598195/City-DA-Pledge-178-Million-to-Expand-Supervised-Release.

* Press Release, Office of the Governor of New York, Governor Cuomo Announces Executive Actions to Reduce
Barriers for New Yorkers with Criminal Convictions (Sept. 21, 2015), available at
https://www.governor.ny.gov/news/governor-cuomo-announces-executive-actions-reduce-barriers-new-yorkers-
criminal-convictions. As announced this week, Governor Cuomo committed his administration to fully implement and
enforce the twelve solution-oriented recommendations, including the adoption of a “fair chance hiring” policy for
competitive New York State agency positions and the creation of uniform guidelines to evaluate applicants for state
occupational licenses.

* See Jeff Storey, Raise-the-Age Movement Gains Momentum, N.Y.L.J., Mar. 24, 2015, available at
http://www.newyorklawjournal.com/id=1202721365483/Raisethe Age-Movement-Gains-Momentum; FINAL REPORT
OF THE GOVERNOR’S COMMISSION ON YOUTH, PUBLIC SAFETY AND JUSTICE: RECOMMENDATIONS FOR JUVENILE
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https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/ReportofCommissiononY outhPublicSafetyandJus

12


http://www.rand.org/content/dam/rand/pubs/research_reports/RR500/RR564/RAND_RR564.pdf�
http://www.ed.gov/news/press-releases/us-department-education-launches-second-chance-pell-pilot-program-incarcerated-individuals�
http://www.ed.gov/news/press-releases/us-department-education-launches-second-chance-pell-pilot-program-incarcerated-individuals�
http://www.fd.org/docs/select-topics/sentencing-resources/memorandum-to-all-federal-prosecutors-from-eric-h-holder-jr-attorney-general-on-851-enhancements-in-plea-negotiations.pdf?sfvrsn=6�
http://www.fd.org/docs/select-topics/sentencing-resources/memorandum-to-all-federal-prosecutors-from-eric-h-holder-jr-attorney-general-on-851-enhancements-in-plea-negotiations.pdf?sfvrsn=6�
http://www.fd.org/docs/select-topics/sentencing-resources/memorandum-to-all-federal-prosecutors-from-eric-h-holder-jr-attorney-general-on-851-enhancements-in-plea-negotiations.pdf?sfvrsn=6�
http://www.justice.gov/opa/pr/attorney-general-holder-justice-department-set-expand-clemency-criteria-will-prepare-wave�
http://www.justice.gov/opa/pr/attorney-general-holder-justice-department-set-expand-clemency-criteria-will-prepare-wave�
http://www.nysd.uscourts.gov/cases/show.php?db=notice_bar&id=383�
https://img.nyed.uscourts.gov/files/local_rules/ATI.EDNY_.SecondReport.Aug2015.pdf�
http://www1.nyc.gov/office-of-the-mayor/news/235-15/mayor-de-blasio-chief-judge-lippman-justice-reboot-initiative-modernize-the�
http://www1.nyc.gov/office-of-the-mayor/news/235-15/mayor-de-blasio-chief-judge-lippman-justice-reboot-initiative-modernize-the�
https://www.nycourts.gov/ctapps/news/SOJ-2013.pdf�
http://www.nytimes.com/2015/07/09/nyregion/new-york-city-introduces-bail-reform-plan-for-low-level-offenders.html�
http://www.nytimes.com/2015/07/09/nyregion/new-york-city-introduces-bail-reform-plan-for-low-level-offenders.html�
http://www.newyorklawjournal.com/id=1202731598195/City-DA-Pledge-178-Million-to-Expand-Supervised-Release�
https://www.governor.ny.gov/news/governor-cuomo-announces-executive-actions-reduce-barriers-new-yorkers-criminal-convictions�
https://www.governor.ny.gov/news/governor-cuomo-announces-executive-actions-reduce-barriers-new-yorkers-criminal-convictions�
http://www.newyorklawjournal.com/id=1202721365483/RaisetheAge-Movement-Gains-Momentum�
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/ReportofCommissiononYouthPublicSafetyandJustice_0.pdf�
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* Act of Aug. 13, 2010, ch. 332, 210 McKinney’s Sess. Laws of N.Y. 1083 (codified at N.Y. CRIM. PROC. LAW §
440.10(1)(i) (McKinney Supp. 2015)).

*" Edna Ishayik, Law Helps Those Who Escape Sex Trafficking Erase Their Criminal Record, N.Y. Times, Mar. 23,
2015, available at http://www.nytimes.com/2015/03/24/nyregion/law-helps-those-who-escape-sex-trafficking-shed-
its-stigma-too.html.

8 See Chettiar, supra note 2, at 124.

¥ 1d. at 124, 128; see also, e.g., Kamela D. Harris, Attorney Gen. of California, Shut the Revolving Door of Prison, in
SOLUTIONS 37, 38-40; Marc Levin, Founder and Policy Director of Right on Crime and Director of the Center for
Effective Justice at the Texas Public Policy Foundation, A System that Rewards Results, in SOLUTIONS 67, 68.

*% Impact litigation is used rarely, but can be helpful in raising public awareness of issues that can in turn sway
legislators to make appropriate legislative changes. As an example, in Alabama, which has one of the highest
incarceration rates in the country, impact litigation has tended to be on two fronts — to challenge laws resulting in
overly draconian re-incarceration of parolees (for example, for technical, non-violent parole violations), and also to
seek shorter paths to parole for certain classes of offenders in special circumstances.

>! For a comprehensive survey of recently enacted legislative reforms at the state level, see RAM SUBRAMANIAN ET AL.,
VERA INST. OF JUSTICE, RECALIBRATING JUSTICE: A REVIEW OF 2013 STATE SENTENCING AND CORRECTIONS TRENDS
4,15 (July 2014) available at http://www.vera.org/sites/default/files/resources/downloads/state-sentencing-and-
corrections-trends-2013-v2.pdf (noting that between “2006 and 2012, 19 states reduced their prison population” and
categorizing various policy changes such as the implementation by several states of “mechanisms for the safe, earlier
release of offenders.”). For example, in 2007 Texas enacted a series of reforms, including the establishment of
additional substance abuse treatment centers, pretrial diversion programs and an overhaul of the juvenile corrections
system, which have resulted in a substantial decrease in both the incarceration rate and the overall crime rate. See
Reid Wilson, Tough Texas Gets Results by Going Softer on Crime, WASH. POST, Nov. 27,2014, available at
http://www.washingtonpost.com/blogs/govbeat/wp/2014/11/27/tough-texas-gets-results-by-going-softer-on-crime/;
Ken Cuccinelli, Texas Shows How to Reduce Both Incarceration and Crime, NATIONAL REVIEW, May 18, 2015,
available at http://www.nationalreview.com/article/418510/texas-shows-how-reduce-both-incarceration-and-crime-
ken-cuccinelli. California’s reforms have also achieved notable reductions in the prison population. In November
2014, the state passed Proposition 47 (the Reduced Penalties for Some Crimes Initiative), which reduces certain non-
violent felonies to misdemeanors. These changes involve mostly crimes involving property valued at under $1000 but
also include charges of personal illegal drug use. Although relatively new, Proposition 47 has resulted in the release of
more than 2,700 inmates after their felony convictions were reduced to misdemeanors. See Melody Gutierrez,
California Prisons Have Released 2,700 Inmates Under Prop. 47, SEGATE, Mar. 6, 2015, available at
http://www.sfgate.com/crime/article/California-prisons-have-released-2-700-inmates-6117826.php. The measure is
expected to save California between $100 and $200 million. Passed in 2012, Proposition 36, modifying elements of
the Three Strikes Law, provides that a third strike (third felony conviction) can result in a life sentence only when the
new felony conviction is “serious or violent.” The bill also authorized retroactive relief/sentencing under which
approximately 2000 prisoners have been released. The combined impact of Propositions 47 and 36 has been to drive
down state prison and jail populations without significantly increasing the state’s overall crime rate. See Jessica
Eaglin, California Quietly Continues to Reduce Mass Incarceration, BRENNAN CTR. FOR JUSTICE, Feb. 17, 2015,
available at https://www.brennancenter.org/blog/california-quietly-continues-reduce-mass-incarceration.
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APPENDI X

Over the last twenty years, the City Bar has been a k ey voice on the criminal justice
issues implicated by the rising rate of incarceration and the post-release difficulties facing those
who ha ve s erved t ime in prison. S et f orth be low a re s ummaries o ft he recent r eports and
comments in this area.

e June 1994 — Mandatory Minimum Sentences. In a 19941 etter a ddressed t o
Congressman J ack Brooks, t he C riminal L aw Committee advocated f or r educed
mandatory min imums f or lo w-level dr ug c ouriers a nd s ellers w ith no significant
criminal r ecords, noi nvolvementi n vi olence, a nd no s ignificantr olei na ny
substantial drug operation.'

e 1996 — Bail Reform. 1In 1996, t he City B ar’s C riminal C ourts C ommittee a nd
Corrections and Community Entry Committee issued a report opposing amendments
to New Y ork’s statutory bail regime that would, among other things, run counter to
the presumption in favor of release in the least restrictive conditions.”

e January 2000 — Rockefeller and Predicate Felony Drug Laws. Inal etter
addressed t o Speaker Sheldon S ilver, C ity Bar P resident M ichael A . C ooper
advocated for reform of the R ockefeller and predicate felony drug 1aws, including
restoring sentencing discretion to trial judges in most or all drug cases, making those
sentencing changes retroactive, reducing minimum prison terms for lower level drug
related offenses, and expanding funding for alternatives to incarceration.’

e November 2008 — Sealing of Drug Convictions. T he City Bar’s Criminal Law
Committee supported the c onditional s ealing of certain drug convictions in a 2008
report. It reasoned that such sealing would allow citizens of New York State the
opportunity to s ecure housing, e mployment, e ducation, and voc ational training t hat
would otherwise be unavailable by virtue of convictions.*

e July 2013 — Bail Reform. Ina July 2013 report, the Criminal Courts Committee
and t he C orrections a nd C ommunity R eentry Committee a dvocated a gainst t he
passage of Bill A.6799/S.4483 be cause it would permit New Y ork judges to set a
prohibitively high bail and/or preventively detain an accused without constitutionally
required procedural safeguards.’

e January 2014 — Parole. T he C orrections a nd C ommunity R eentry Committee
drafted a letter in January 2014 to the Counsel of the Department of Corrections and
Community S upervision, a dvocating f or i mproving t he pr ocedures o f't he s tate’s
Parole Board. T he Committee urged the Parole Board to place greater emphasis on
individuals’ a bility t o r eenter s ociety; s uch a n a nalysis w ould f ocus ont heir
accomplishments while incarcerated and evidence-based assessments of their re-entry
risk. U Itimately, beyond allowing e x-offenders the oppor tunity to reintegrate, t hat
approach w ould a Iso 1 ikely r esulti ns ignificant s avings b y reducingi nmate
population.®
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February 2015 — Employment Discrimination Against Individuals With
Criminal Records. The Civil Rights Committee of the City Bar has long promoted
equal employment opportunities for applicants with criminal records in order to allow
more New Y orkers to successfully reenter the workforce. In February 2015, the City
Bar released a report supporting amending the NYC Administrative Code to prohibit
discrimination based upon arrest record or criminal conviction and to “ban the box.”’
On June 11, 2015, the New York City Council passed the “Ban the Box” bill, under
the Fair Chance Act, restricting use of criminal records in hiring. (The “box” refers
to the box to be checked on j ob applications that ask the applicantif he or she has
been convicted o fa cr ime). The A ct will p rohibit e mployers from in quiring in to
applicants’ criminal histories until later in the hiring process where such information
would be less likely to lead to unlawful discrimination.

March 2015 — Juveniles and the Justice System. T he C ity Bar has u rged
increasing the age of juvenile jurisdiction from 16 to 18 years old, as is the law in the
vast ma jority o f's tates. Ina 2 015 r eport title d, ““ Raising th e A ge o f C riminal
Responsibility,” the City Bar noted “that raising the age will reduce recidivism; that
adult j ails ar e d angerous f or youth; t hat al ternatives t o i ncarceration ar e am ore
effective an d co st-efficient w ay t o r educe youth r ecidivism t han de tention a nd
incarceration; that youth charged as adults face an array o f collateral consequences
that prevent them from moving forward with their lives; and that raising the age will
help to reduce racial and ethnic disparities in our criminal justice system.”®

June 2015 — Mandatory Minimum Sentences. Since 1994, the City Bar continued
to voice opposition to mandatory minimum sentences. These sentences: (1) limit the
discretion of di strict ¢ ourt j udges i n f avor of a “ one-size-fits-all” ap proach t hat
frequently results in unduly harsh and unjust sentences, particularly for drug offenses;
and (2) have resulted in enormous growth of the federal prison popul ation and the
exacerbation of racial disparities in the treatment of federal offenders. In a June 2015
letter t o t he C hairs a nd R anking M embers of t he S enate a nd H ouse J udiciary
Committees, the City Bar expressed support for the Smarter Sentencing Act. The Act
would reduce mandatory minimum sentences for many drug offenses by 50-60% and
would ultimately reduce prison overcrowding and prison costs.

July 2015 — Sealing Misdemeanor and Non-Violent Felony Convictions. Ina
July 2015 C ity Barreport, t he Criminal C ourts C ommittee, th e C riminal J ustice
Operations Committee, the Corrections and Community R eentry Committee and the
Criminal A dvocacy C ommittee e xpressed s upport f or bi 11 A .7030/S.5169, w hich
proposed a dditional oppor tunities f or i ndividuals w ith m isdemeanor a nd f elony
records in New York State to seal those records in order to prevent the likelihood of
employment discrimination. Similar to their endorsement of the “Ban the Box™ bill in
February 2015,t he C ommittees de monstratedt hatt hebi 11w ould e nhance
employment oppor tunities for individuals with criminal hi stories, pr omote fairness,
preserve public safety, and undermine recidivism. '°
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ENDNOTESTO APPENDIX

! Letter from John J. Kenney, Chair, Comm. on Criminal Law, New York City Bar, to Rep. Jack Brooks, Re:
Violent Crime Control and Law Enforcement Act (June 2, 1994), available at

http:// www2.nycbar.org/pdf/report/uploads/LettertoCongressre ViolentCrimeControlandLawEnforcementAct1994.p
df.

2 NEW YORK CITY BAR, REPORT ON LEGISLATION BY THE CRIMINAL COURTS COMMITTEE AND THE CORRECTIONS
AND COMMUNITY REENTRY COMMITTEE, A.6799/S.4483: THIS BILL 1S OPPOSED 2 (July 2013), available at
http://www2.nycbar.org/pdf/report/uploads/20072490-BailLegislation.pdf.

? Letter from Michael A. Cooper, President, New York City Bar, to Hon. Sheldon Silver (Jan. 4, 2000), available at
http://www2.nycbar.org/pdf/report/uploads/LettertoAssemblySpeakerSilver2000.pdf.

* NEW YORK CITY BAR, REPORT ON LEGISLATION BY THE COMMITTEE ON CRIMINAL LAW, A.4552: THIS BILL IS
APPROVED (Nov. 2008), available at http://www.nycbar.org/pdf/report/A_4552_ Memo.pdf.

> NEW YORK CITY BAR, REPORT ON LEGISLATION BY THE CRIMINAL COURTS COMMITTEE AND THE CORRECTIONS
AND COMMUNITY REENTRY COMMITTEE: THIS BILL 1S OPPOSED (July 2013), available at
http://www?2.nycbar.org/pdf/report/uploads/20072490-BailLegislation.pdf.

8 Letter from Allegra Glashausser, Chair, Corrections and Community Reentry Comm., New York City Bar, to
Terrence X. Tracy, Dept. of Corrections and Supervision, Bd. of Parole, Re: Comments re: Notice of Proposed Rule
Making, 9 NYCRR, Part 8001 and Sections 8002.1(a) and (b), 8002.2(a) and 8002.3 (Jan. 23 2014), available at
http://www2.nycbar.org/pdf/report/uploads/20072648-CommentonParoleBoardsProposedRegulations.pdf.

"NEW YORK CITY BAR, REPORT ON LEGISLATION BY THE CIVIL RIGHTS COMMITTEE AND CORRECTIONS AND
COMMUNITY REENTRY COMMITTEE, INT. 0318-2014: THis BILL 1S APPROVED (Feb. 2015), available at

http://www?2.nycbar.org/pdf/report/uploads/20072855-EmploymentDiscriminationArrestRecord.pdf.

8 NEW YORK CITY BAR, REPORT ON LEGISLATION: RAISING THE AGE OF CRIMINAL RESPONSIBILITY (Mar. 2015),
available at http://www2.nycbar.org/pdf/report/uploads/20072872-Raisingthe AgeofCriminalResponsibility.pdf.

? Letter from Ira M. Feinberg, Chair, Federal Courts Comm., New York City Bar, to the Chairs and Ranking
Members of the Senate and House Judiciary Comms., Re: The “Smarter Sentencing Act,” (June 4, 2015), available
at http:// www2.nycbar.org/pdf/report/uploads/20072921-LetterreSmarterSentencing ActdatedJune420152.pdf.

""NEW YORK CITY BAR, REPORT ON LEGISLATION BY THE CRIMINAL COURTS COMMITTEE, THE CRIMINAL JUSTICE
OPERATIONS COMMITTEE, THE CORRECTIONS AND COMMUNITY REENTRY COMMITTEE AND THE CRIMINAL
ADVOCACY COMMITTEE, A7030/S5169: THIS BILL IS APPROVED WITH SUGGESTED MODIFICATIONS (July 2015),
available at http://www2.nycbar.org/pdf/report/uploads/20072824-

ReportonA.70308S.5169reSealingMisdemeanorFelonyRecords.pdf.
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