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The Association of the Bar of the City of New York

OTTICE OF THE PRESfOENT

Au€ust I. 2OOl

The Honorable George E' Pata^ki

Cã.t""to", Stabe of New YorI<
Execubive Cha.rrber
State CaPitol
Arba¡Y, Ñew York L2224

Dear Governor Palal<i:

onbehalfoftheAssociationofElreBaroftheCityofNewYorkin suppori of major reform of New York's

"o**"t 
ã-you-r Èetorry Dru€ J'aw Reform 

-

p"opotËd revisi uLereof (bhe 'Proposed'

o"opotJ-)' t" t bowards

ciaLlon believes an effective
nal stePs as

of the
Assem Reforra Dnr€

Red.uc we supporÈ -to- scrÌbed

herei¡l- Yor:r proposal trtd t-h9 essemUty ¡rU s there is now

a.rr opportr:niby ¡"'"-"*"tttt-tgftl change; thal opl oul'd not

be losl. We belreve bhab )sal materia\f moves

us Eowards whai shoul'd' bo let this legtslative

session end' wilhoub imp e to the prevâiljng

iñj.tt d-rug crime sentenclng scheme'

We belreve il to t that a refotm

proposaJ. (a) ma:c':nize ce ii'e number of

i¡tcâ¡cerated low-level t more proportiona[e

prison senbences for atl nde fr:1di¡g for' a'mong

olher bhjngs' erpand'ed' testi¡i€ a¡d

superwisioû dru.g cou-r to j¡'carceration

serrrices, a¡rd resor:-rces f probation and parole

superwisioq (d) i*tã""' [o a' greaber extent' judicial sentenci::'g

ðiscretior:; (e) lnòrea^se' in approp"iátt ca'ses' the number of ofÍenders

diverted f¡om. priãon to subé[a¡Lce abuse prog'ams: a¡rd' (f) provide for

retroacti'vifY'

Mandabory*îr,mi:"?äi",ïî."*Hî?îiiäH,::;,Ë*"
ot mea^i-l bhab a judge can¡rob impose a

rd,er üo promote u¡Jformity' it also is possrble lo

allow bhe peopte, r, *"ù * arAin¿.¡tts, bo appeal f-rom sentences whiclr

are not invalid. L-. *rìt"r of taw. with tlr-is backeror:nd- the

Associabion favors: (a) r9{ucrng un" i"og1h ãf manãatory senbences for

almosr all. d'ugî"îoÀã.t-(Ð i¡,."r".ti¡rg tñe weigþls requi-red to trigÉter

rhemost*",oJ"öiåä,-äiffiî*";:-8;st¡,Lff..",iäiïüËiüJ"
sion of *o-rl o"w offend.eri to breabmenl; a¡rd

o avoid o.t""ty naxln senLences for Cla'ss B

d.eberrninate pri'son senbences bhab urclud'e

periodsofprobaLion;an¿(f)providjrr-gforretroactivity'



ì

Bouh you aJld. uhe Assembty apprc=criauely propose Eo aqiust mandatory
rli¡l_imum senLences- We believe, howeve¡, bhat [he Assembly's proposals in bhis

rega.rd. are more eqrritable. The Assembly bÍU would reduce bhe rartge of
i"äU.n." for first time A-I offend.ers !o an i¡rdeterrninaLe rurumr.rm senbence of 5
I i5 y"."r lo a¡r rnd.etermi:labe.maximum of B L/3-25 years- Repeat-A-l
offuña.". wor:Ld. face a¡L l¡rd.elermr¡.abe senbence of 7 L/2 ' 25 years. SimiJ'arly
the mand.abory sentences for CÌass A-tr offenders would' be reduced lo a
mrnimum i:rd.ètermrnate senbence of õ - 9 years bo a maxl.mum i¡rdeterminabe
."r.,.t"n". of B L/3 - 25 yea.rs for fi¡st-time oífenders. Reoeat offenders woul'd face

á rnt**u* of 5/-lo yãa¡s bo a mÐ<rmum of LZ L/2- 25 years'

We believe the -weighü [h¡esholds to tr€ger Class A-I and A-tr treatment
shoul.d. be ad.jr:sted- We believe lhab an apÐropriate adjustmenl woul.d' be Eo

doubie bhe exrsbrn¡¡ wel€his-

We a.Iso endorse bhe concepÈ founC in both you-r and bhe Assemb$s
proposals, bo aìrow bhe court, upon the consenb of ihe prosecu.tor, !o senbence a
ifri rlm. Class A-I offend.er as a Class B offend.er. Given lhe requjrement of
prosecu¡or corrsenü, however, we believe that bhe requiremenL bo impose a
manCabory nuIlimLlm j.n Uhese cBcurnstances is ì.lrÌ¡-ecessarJr.

For offend.ers of Class B d¡u€ offenses who are not second felony
offenders, bhe Assemb$s proposal wor:Id. allow judges [o coruider bhe nabu¡e and
cúcumsta¡ces of the cha.rged. cri¡ne, as well a,s bhe offender's Ïristory, character
and. condibion, ifl ord.er to deberm:¡re whether a.II indeterminate prlson sentelLce
would. be harsh and. excessrwe a¡rd, if so, to impose a six montb' senbence of
imprisonmenb an¿ a five year period of probalior:- We support this provlsion-

A Class B predicaue felony d¡ug offender, und.er yor.rr proposal" could
recej.ve a d.etermi¡rate mi¡1i¡nuÍr senbence of 4 years - reduced from bhe cu¡rent
i¡.d.etermrnate berm of. 4 L/2-9 years - but onJ.y if hts pflor felony conviction
was for non-violenb felorry. Under your proposal- if a Class B felony offender ha.s

a o¡ior vrolent felony con\rictiorl- he wor-rld lace a rn-i¡:-imum determinaüe
seä[ence of 6 L/2 yea¡s. The Associabion believes tb.at a ma¡rdatory minirnum
sen¡ence of 6 L/2 years fo¡ sellln€i what nri€ht be $5 worlh of a controlled.
subsÈance is inaPProPnaLe.

The Association believes tha[ a judge shouLd have Èhe abtlity to irlpose
d.o'çrrnwa¡d. d.epartrrres of mandaLory mi:-limu-In senlences beyond the
opporlunity tó divert offend.ers of d¡u€ !a'¡rs lo dru€ i¡eatmenb progfauls. Yor:r
pióposat moves j.n the rlght dijnectron in this rega¡d- It provides that a,
senienctng court iindjrrg that a sentence of imprisorunen! is necessary rbr a
Class C, D or E first ti¡ne drug offender, but thal the mand.atory minimuln
wou1¿ be un¿uJy ha¡sil. ma.y impose a d.e¡i¡rite senbence of I yea.r or less. The
AssocraLion supports tils provrsion of your proposal and ca.ì15 qp6¡ you bo work
wi',,h bhe i,egsiátr:re bo srmilarly expand judlcial dÍscretion bo first offenders of
Cla-ss B d¡u€i offenses.

The Associabton supports lhe expansion of judicral discretion to bhe
grea[es¡ extent possibie. We be]reve it is importanL for judges Eo reÈa:¡r bÌre

discre[ion uo confirru'e io unpose ühe maximum penalbles aveilable u¡-der
cu_rren! Iaw a¡rd. to be abte io bebber bâilor seniences for non-violenb d¡u€l
offend.ers bo fib the facts a¡.d crrcumstances of each case- .Iudges will be best
able io adapb sentences to fii the crimes if they are $iven a wider ra.nge w"ithin
-which bo impose appropriate senbences.
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Diversion bo Substance Abuse TÏeacmenl. One of lhe most needed
reforms of ¡"he cu¡renL law is Lhe expansron of opportulribies for judiciat
diversion of addicbed. dru€ offenders bo substance abuse breaLmenL prograrns
t¡rstead of plson. Agai¡- bobh you and Èhe Assembly backle biris issue in you.r
proposaÌs.

$trhile diversron obviously onJy shor:ld be aubhorized in cases delermjned
bo be appropriate, bhe n¿mber of offend,ers po[enüially elisrble for drversron from
pgson tõ ma¡-Cated. üreatmenl at a.¡udge's drscretion i5 5t¡g6erln$. The Legal
Àction Cenler reports that 4,872 individuals commitbed bo bhe Departmenb of
Cor¡ectionat Servrces in 2OOO wou.l.d have become eli¡iible lbr a non-
urcarcerabive senbence under the Assembly's proposal- ffirile your hoposed
Rernsron takes a substa¡.tive step towards increa,sl¡€ the number oí offenders
lvho may be eli€ible for djversion beyond bhose who wor:ld have been elig:ibie
u¡.d.er yor.E origt]lat büI, under your cu¡rent proposal ma.rN¡ fewer wouLd be
elrgrble Eha¡r r:¡rder lhe Assembl¡r's.

tsoth the Assembty biLt a¡rd. your proposa.l (as outliIred. in yor:r Proposed
Revision) give jud€es bhe rliscretion [o divert C1a.ss B, C. D a¡rd E felony d¡ug
offenders. whose offense resr:lted. from chemical dependencies, to dru€ treabment.
However, you-r proposal. as described in your Proposed RewisÌort wor¡ld li¡nit the
nrrmber of offenders pobentia.W eli€:ible for divers¡.on by precluding bhose who
have a prior non-vrolenl non-d-rug felony convrcbion or ariJ¡one who has more
bhan one plor drug offerxe. Agai-D, a,s described above, lhe Associabion supports
lhe broadest iabitudes for judicial rìiscletion possible. To this end. we believe
bhab preclu.sions [o etigibrlity mu.st be held. to a mrnimum. Certainl¡r, a jud€e
shoul.d consrder an offender's complete h-istory in a.ssessing lhe appropriabeness
of diverti¡€ hi¡n; but, a prior non-d¡u€ non-violenl felorry conviction or more
bhan one prlor dn:g offense should. not automaüicalJ.y preclude an offender from
an opportr:nity to receive breaLment - especiaLly in U€ht of the fact that ma¡Jr
d¡ug users have several pri.or drug offenses as a resìIt of a long standjrig
addiction and ma;r¡r resorl to bheft and other non-violenl c¡imes to support
lherr habits.

Si:rriJ.arly, your Proposed F.evisrorr su€gests bhal an oriender may be
oreclucied from diversron elig:ibility if a dicug lest ad¡ci¡:stered ab amar€Ilmenb
bears a negabrve resrlÌt. Undoubüed\r, juci€es shouLd. be able bo consrder such a
negative resu]t as a factor i-lr assessr-n€ the appropriaLeness of drversion.
IIowever, the Association believes bhaü whether an offender is an appropriate
candrdaüe for diversion should be based on â.ìl a:¡a.ilablc evrcience a.nci thaL no
oäender auuomabica\r shor:J.d be d:squaliäed on the ba,sis of on-e iest result.

An additional concern arisrng from your Proposed Revision is bhab a
derendarrb hopr¡.g lo enter ihe diversron progfa"n would feel pressured i¡rlo
accepblûg a gUrlty plea before they have been d.ecla¡ed. eti€¡ble for Ehe pro€¡a.m.
Th-is glves the defenda¡tt no g:uaJanlee of treaLmen[ even if a g¡rù.ty plea has
been entered. The derèndant a.nd her abtorney are lherefore placed i-n arr unfaiÌ'
dilemma where bhey must weigh bhe risk of a more severe sentence a€ai-nst the
hooe of gettrr.g [reabmenl. A rnore eqrribable solubion lvou]d be lo d.eberEllne
eL:€ibilrty for diversion before requirtn$ a plea.

F u¡thermore, whjl.e bhe Association a€f ees bhat it is appropria[e for an
offender seeking diversion to make a showil.g that he or she has a d¡u€
dependency, given the subjecti\nty of some of the factors bo be corui.dered i¡,
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assessm.€l che appropria[eness of dlversron, r¡¡e do nob support a requiremenb bhaE

offend.ers make such a showr¡€ by a "clear and convi¡l'cir4i" standa¡d'

While judges may, and. should- deberm:::.e nob io diverl some eli$ibie
offend.ers, fhe AssociaUióa belreves Ehab bhe greeter number of addicted offenders
¡nat, a¡e elig:.bte for creabnent. [he greaber the possi.br.Ìrly of red.ucmg recidi\rtsm
arnon€ ¡hosé bein-g dnven to crrme by their addicüion. Because bhe Assembl¡r's
p"opoã"f wor11d r.-nd.er a grealer number of addjcted. offenders eli€ible for
¡reã¡menf than would. yor:¡s. lhe Associabion supports bhose relevanl provisions
of bhe AssembiY bì.11.

General1y, r:¡rd.er the Assembly's proposal drug lreatmeni would last from
one to i.$/o years, part of wh-ich wor:l.d be resrdenLial. Additionall'y, Lhe Assembly
proposat *olut¿ protnd.e for bhe supervision of every offender diverted' bo

iu¡itance abuse Ureatmenb, either Èhou€h lh.e Deoartment of Frobation or
ihrð"€n a Licerued prog¡arn if the judge were bo so desi¡þate. Ttre proposal

specrfiiau.y reco€Fl-izis bhat parbicipanf! i¡r substance abr:se programs frequently

"ãirpr" 
æi.¿ ¿n"t"by rnay vibla.be one t

ordered, breaumenb. Upon such vroia[
provid.e jud€es the d-iscreLion io rnodrfy
reconstder an¡r order of recognizance or
ireatmenl aná res[ore [he crrrninal action to lhe calenda¡. For offende¡s who
successnr-l¡r comple[e brea¿menb the Assembly proposal wo\rld provide tha! they
not face a Íetony convrc[ron - eiiher the d¡u€ charges a€ainst bhem wou]d' be

disrnissed. or reduced' bo a mrsd'emeaJtor.

Additionaity, the Assembly proposal would require lhat every d-rug

offend.er on probaiion parote or in a õorrecliona.l facLliby, at [he time of bhe

proposal's passa€e i¡rto iaw, be evaluated. for a substance abr:.se problem aJrd- if
sr"ñ . probtem were d.ocumented. thal offend.er worfd be elig:ible bo und'ergo a

lreatmãnt prog¡an of aÈ least one yea¡. Ma¡rdatory d¡u€ a¡d alcohol breatmenf
wor:Ld also be ieqrrired. for alt juwenile offenders place in juvenÙe facil'rties or
programs.

The Associabron enCorses bhe Assembly's oroposals regardjn€ dJìu€

ireabment, d_rr.l€ best:-n€ and. superwision of djverted offenders.

?ast Violent Feiorues. lVe fi¡rd lroubUrr-$, ihoìJgh, the fact 'uhat both
oubsta¡rd:¡tÉ br.JJ.s preclud.e [he benefits of ibs senbencing reforms [o a]l offenders
w:.th a rriolenb felorry coirlrrctton a! anJ¡ oolIrt tn ihet¡ past. We do nob see ail¡r
justrficabion rbr such a blanket excluston wh:ch applres 

"egardLess 
of bhe n-a!r-¡-re

and ci¡cu¡nsta¡.ces of [he prio¡ felony a¡rd the len€bh of lime bebween bhe

c¡¡renl offerue a¡.d. bhe prior one. The preferred approach would be bhat whrle
a judge shor:ld. be requúed. lo corrsider a ]riolent lelony. :lrespeccive of -¡¡hen :'t
occr:¡red. lhab facû aLone should nct preclude judicral discrebron to impose less

chan a mandabory mi¡r:¡aum prlson ber¡n ior class B ar:.d. Iower offend.ers. lf
ihat resr:-tb car:¡rot be reached. an acceptable step woul.d be to eL.]Iliflabe the
absolute bar to diversron when the violent felony was comrrutted i¡r bhe dista¡r'b
past. For example, under bhe proposed. Assembl¡r scheme, a fúsb time d¡u€
òffenC.er committing a cla,ss A-I íelony by caryi.r€ a peckage ccnüa.m1¡.g the
requisite weight of d¡ugs faces a nururnutn senbence of five to fifteen years- Ir
¡haU sarae offènd.er, however, had. a íelony assauÌl convi.clion sLem¡u¡rg ¡lo;r a

barroom brawl thi¡by years earljer, lhe mini¡num sentence he cr she woul'd iace
would be fifteen years to liie. Thac same ad.dic[ed offend.er who was involved. ifl
'oarroom fight three d.ecades before bul carrJn¡g cla-ss B felony weight drugs
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rison llme rabher bhan betrl-g
t be ¡ustified.. We urge that Y
oí bo[h ProPosals bY aPPIYrng
ior nolenb felonY con\ncbj'on'

senience for a prior felony con.\ricbio ha.n ben

years before tne cãm¡nisslãn of bhe o n"to"
conrnclion bo have effect - alread.y is second

vroienl felony offenC.ers (Penal Law S ? ders (Penal

Law S ?O.oO).

Up.Fïonb Resorrrces . It is aroomabic ihab reformr¡€ New Yori<,s dlug
iaws and flrndi¡€ (wtrich laler will be

recouped'TheAssembl¡rproposal
slLpporÈs e>qoa¡.d ava.itabiliby of drug
breatmen O miLlion i¡ resou¡ces bo exparrd

breatment for d:verted. offend,ers. The Assembly proposal includes finaIlcial
ñ;Ë;i i"" o¡i.n¿r" superwision and. ll related serr¡ices which operate

pursllafrt bo bhe bill. i.e. bhe expans
and. the hrrj¡g of ad'ditionaJ' parole
raüios and more carefr:lJ'y morribor

artd. breabmenÈ Pro€fams ul
uÌd. Ieave to the discrebion of
The Association end'orses blris

a-spect of [he Assembly's proposal

.Retroactivity.' we believe Ehat in ord'er to ameliorate injustices that
have been mebed. oùl u¡Ld.er the cr:rrenE d¡'Jg sentenc:¡r€l scheme, reform
Iegtslation must pernút cu-rrenL iflmates 'whJwo¡l'd' be breated better under tÌre

;;;-ti¿* or reiärm te€utati'on to be abie lo petitron for bhat breatment'

Und.ef blre Assembly's proposaJ- i¡lnates cr:¡tently servl¡lg senLences for
Class A d.ru€ offense. *ould. be able to pelition-lher¡ senLencln€ cou-rts to have

bhei¡ senLences modified. r:¡rd.er 'uhe neli la-w !\:¡ther, the Assembly's new drug
io cr:¡rent i¡-mates who
ior early entry i¡rto the
of Correciions. EligrbiJ'ity for

üo allow early enlrS¡ inio ASAT anC

CASAT. Current law prowid.es i¡tmates must be wibhin lwo years of competi¡'g
[her¡ mimmum sentences to enter CASAT. Und-er bhe Assembly proposaf' d¡ug
orTend.ers witltilL lh¡ee a¡.d. one half years of Eherr minimr¡¡n senterl-ce would be

elr€¡bie to beglrr. the CASAT progxam.

yor¡¡ proposal woul,d perrnit fúst ti::ne Class A-I offenders servr.rig thei¡
senlences at lhe to Pelit
¡'ed.ucbion of the h Yor:r
woul. nol have equest;
option bo €¡aJ]t a certificafe of ellgibrlity for appeuate division rewiew so a's Eo

enable the offend.er lo appeal from bhe on$tnal senbence'

The Association end.orses bhe broad.er prcvisions i¡. bhe Assembly's
proposal th d offen
pnson senb or eaje

progfarns. d have
òerba.il asp a-s a Pr
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nabeì.Y harsh senbences bo obtain
eú purushr-menL consrsteni with lhat

e.

Insum.webelievebhaLl'bispossrbleforrealreformof|heRockefeller
Dru€ la-ws bo "o*" 

mii year. This lèUter describes whab we believe should be

d.one. but -¡r¡e reco€Ðrze bhat enactmenb c

compr
with t
effort
enacLi¡€ legislation ühat wtlt resfote
rncarceraurón of low level drug offen
severe sentences.

truly

President,
of bhe Bar of the CitY of Ìttr-Y

Da
Chair, Cor:¡rcil on Crirni¡ral Justice

oyle,
Dn:€s

/
Mic B.
Chaú, Corrections Comrnittee

Hon. Sheldon Silver
Ilon- JosePh L. Bruno
Hon. iames M. McGui¡e
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