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BY HAND DELIVERY
August 20, 2004

Securities and Exchange Commission

450 Fifth Street, N.W,

Washington, DC 20549-0609

Attention: Mr. Jonathan G. Katz, Secretary

Re:  Notice of Filing and Immediate Effectiveness of Proposed Rule Change
Relating to the Treatment of Commodity Pool Trail Commissions
Release No. 34-50065; File No. SR-NASD-2004-108
(the “Release”)

Ladies and Gentlemen:

The Committee on Futures Regulation (the “Committee™) of the Association of the Bar of
the City of New York (the “Association™) is pleased to submit the following comments
on the Release which was published in the Federal Register at 69 FR 45870 (July 30,
2004).

The Association is an organization of over 22,000 lawyers. Most of its members practice
in the New York City area. However, the Association also has members in nearly every
state and over 50 countries. The Committee consists of attorneys knowledgeable in the
regulation of futures contracts and other derivative instruments and it has a history of
publishing reports analyzing regulatory issues critical to the futures industry and related
activities, including those affecting the sponsors and operators of publicly offered funds,
their advisors and brokers, The Committee appreciates the apportunity to comment on
the Release and stands ready to assist the Commission and its staff if further clarification
18 required on any of the points raised in this letter.

The Release seeks comments on the NASD's rescission of its “policy” that permitted the
payment of trail commissions in publicly offered commodity pools without treating them
as selling compensation subject to the 10% cap on underwriting compensation in NASD
Rule 2810. That policy has been in effect since 1982, We believe that the praoposed
change in policy is tantamount to a rule change. Prior to its becoming effective,
therefore, the proposed change should have been subject to the notice and comment
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period requirements of Section 19(b)(1) of the Securities Exchange Act of 1934 with
respect to self-regulatory organization rule changes. The Committee submitted a letter to
the NASD on March 12, 2004 in response to its request for comments on this matter,
That letter, a copy of which is attached, included questions and requested clarification so
that the consequences of any change could be adequately assessed. Without addressing
several of the points raised in our letter, the NASD announced the rescission of its policy
in Notice to Members 04-50 on July 13, 2004.

The change in the treatment of trail commissions was made with immediate effect when
it was published by the NASD. Immediate effectiveness meant that pools did not have
any opportunity to plan for and adjust to the change. The fact that no transition period
was incorporated into the change in policy resulted in the disruption of at least two public
commodity pool offerings that were in registration at the time Notice to Members 04-50
was published. Such offerings will either have to be revised at additional expense to
comply with the new rule or be abandoned.

As the Commission knows, operators of commodity pools are subject to substantial
regulation by the Commodity Futures Trading Commission under the Commodity
Exchange Act. Each investor in a public commodity pool must acknowledge receipt of a
prospectus that discloses, among other things, all of the fees to which the pool will be
subject. As we noted in our eatlier letter, public commodity pools provide access to
futures and other derivatives markets to investors who often would not have access to
those markets because they would not be eligible for individually managed accounts.
The change in the treatinent of trall commissions in public commeodity pools may, in
effect, result in unnecessarily different treatment of investors in the commodity futures
markets.

The Committee stands ready to assist the Commission with further information or other
assistance regarding this important matter.

Very truly vours,

ita M. Molesworth

26213833
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