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EXECUTIVE SUMMARY

Among the greatest tragedies of the last four years has been the continuing actions of
Trump Administration officials to undermine the rule of law in our nation. Many of these actions
have the potential to cause lasting damage to our democratic institutions and our nation. Repairing
that damage and rebuilding those institutions must be an urgent priority of the Biden
Administration. The New York City Bar Association is heartened to see President-elect Biden’s
announced commitment to the rule of law, both in the White House and throughout the Executive
Branch of our federal government.

But the new Administration cannot be expected to do this critical job alone. This bar
association, its Rule of Law Task Force and other Committees within the Association have spoken
out against the individual abuses and broader pattern to undermine law within the Trump
Administration. We have also sponsored a comprehensive Forum on the Rule of Law for both
lawyers and the public in which we surveyed the broad pattern of recent governmental actions
threatening the impartial administration of justice and identified specific actions that our
profession can take to repair the significant breaches in the fabric of justice in our society.*
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We speak today because we believe all members of our profession have an indispensable
role to play in restoring the rule of law and renewing our nation’s commitment to compliance with
law by those entrusted with governmental power. We also speak to encourage civil discourse, the
peaceful resolution of disputes within our society, and respect for the diversity, dignity and rights
of all members of our dynamic nation. Because the active commitment of our entire profession is
essential for these tasks, we urge our fellow lawyers across the United States to speak and act, now
and in the coming days and months, to help our nation realize these goals.

A CALL TO ACTION

Prompt and visible action by our profession is necessary because lawyers have been
prominently involved in causing the damage to our community’s respect for law and our
Constitutional government. We have all witnessed the extraordinary number of frivolous lawsuits
attacking election results with entirely unsupported or outright false claims of systemic fraud, an
apparently coordinated campaign that consciously sought to sow public suspicion of the
democratic process itself despite the unprecedented level of public participation in the recent
Presidential election.? When dozens of cases were promptly dismissed by state and federal trial
courts, 18 state attorneys general, joined by 126 members of the House of Representatives, sought
to overturn election results in four states by invalidating 20 million votes based upon nothing more
than unsubstantiated claims of massive voter fraud.® This was a brazenly improper attempt to abuse
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the Supreme Court’s original jurisdiction in an effort to invalidate an election that was declared to
be “the most secure in American history” by the Director of the Department of Homeland
Security’s Cybersecurity and Infrastructure Security Agency* and that even Attorney General Barr
had declared to be free of any widespread fraud.® Following the Supreme Court’s immediate
rejection of that effort, a number of Trump supporters, with the President’s apparent acquiescence,
continued to urge the Electoral College to disregard state election results in a continuing attempt
to undermine our nation’s history of and commitment to democracy, the rule of law and the
peaceful transition of power. When those efforts failed last week, those who would subvert our
democracy turned their attention to Congress to subvert the will of the voters.®

To call these lawsuits (and similar schemes to derail the Electoral College vote) frivolous
is to understate their danger. The effect of filing these meritless lawsuits has potentially devastating
effects on public understanding and acceptance of our democratic system. If those who are
disappointed with the outcome of an election are free to challenge the result without any factual
basis for doing so, the public is encouraged to think that compliance with legal standards is
optional. The widespread repetition by high government officials (including the President and his
several counsel) of misstatements of fact and baseless conspiracy theories, while unsuccessful in
court, has apparently succeeded in undermining trust in a Presidential election that had a record
number of voters, with the result that, according to one poll, some 70% of Republican voters did
not believe (at least before the Electoral college vote on December 14) that President-elect Biden
actually won the election.’

The constant baseless claims of a “stolen election” have also spawned threats of violence
and death against election officials of both parties and their families.® Such incidents included the
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demonstration by protesters armed with rifles outside the home of Michigan’s secretary of state®,
threats to Georgia election officials and workers whose recount confirmed the Biden victory in
Georgia'® and, most recently, violent confrontations in the District of Columbia, in which four
people were stabbed and critically injured, and two historically Black churches were vandalized**.
On December 14, electors chosen to represent Michigan and other states had to be given police
escorts to attend the meeting of the Electoral College, which in at least one state had to be relocated
for the safety of the electors.!? Indeed, in Arizona groups of Trump supporters attempted to submit
falsified Electoral College “certifications” claiming that their states’ Electors had voted for
President Trump notwithstanding the public’s vote for President-elect Biden and the actual vote
of that state’s Electors.'®> Most shockingly, following the Supreme Court’s dismissal of the Texas
original jurisdiction attempt, the head of the Texas Republican Party called for that state and its 17
amici states to secede from the Union.* These and other less publicized attempts to repudiate the
results and basic fairness of the recent national election can leave—and are likely intended to
leave—Ilasting doubt about the legitimacy of our democracy.

It is in this context that the actions of the state and federal courts, including the Supreme
Court, are so important, not just to the Biden victory but to the rule of law itself. Many of those
federal court decisions were issued by judges who were appointed by either President Trump or
previous Republican Presidents. Similarly, many of the state court decisions were issued by judges
who were either elected as or appointed by Republicans.®® In each of these cases, the courts
recognized the primacy of our nation’s electoral process and its foundational role in our
Constitutional democracy. They deserve our respect and gratitude for performing their functions
with principle, integrity and speed at a time when all three were required.

We also commend the many principled election officials, only some of whom are lawyers,
who, without regard to their party or candidate preferences, worked so diligently to carry out the
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10 Alexa Corse, Georgia Again Certifies Biden’s Win, THE WALL STREET JOURNAL (Dec. 7, 2020),
https://www.wsj.com/articles/georgia-again-certifies-bidens-win-11607372810.
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Presidential election in 50 states (plus Washington DC). In many cases, those same officials were
asked to recount, sometimes twice, the results of those elections and to endure threats to themselves
and their families by Trump supporters encouraged in their zeal by the Trump campaign or by
President Trump himself. Even after the Electoral College vote, public officials simply trying to
perform their statutory duties have continued to receive threats from those continuing to claim that
President Trump somehow won the November 3 election.

But the rule of law is too important to be left solely to principled judges and courageous
public officials for its defense. The legal profession must be heard from, and promptly. Some
lawyers are already setting an example for our profession, including a non-partisan group known
as “Lawyers Defending American Democracy.” More than 3,500 lawyers signed a letter noting
that the conduct of President Trump’s lawyers “demeans the legal profession and . . . grossly
deviates from the bar’s deep commitment to democratic institutions and the fact processes that
maintain our democracy’s vitality.” 1 Nineteen Republican-appointed former United States
Attorneys wrote a letter days after the election condemning President Trump’s “reckless” and
“unfounded” allegations.!” A lawyer who served in the DOJ’s Office of Legal Counsel published
an op-ed issuing, in essence, a public apology and a warning that lawyers not be complicit in
“giving voice to those trying to destroy the rule of law and dignifying their efforts with our talents
and even our basic competence.”*® And, twenty-five former D.C. Bar Presidents issued the same
warning, writing “lawyers have willingly agreed to become the instruments of a wholesale attack
on the integrity of the democratic process, which is the framework for binding together a peaceful,
civil society under law. The harmful consequences of this campaign will survive long after the
courts formally have dismissed the lawsuits.”*°

As guardians of the rule of law, lawyers bear a unique duty to educate our fellow citizens
on the foundational role of law in our constitutional democracy, a message we can convey both by
our words and our deeds, not simply (or even primarily) in court, but in our advice to clients, in
our public statements and in the myriad ways that lawyers contribute to our society by serving on
boards of directors, assisting non-profit organizations or holding positions of leadership in
communities across our nation.

16 |_awyers Defending American Democracy, Call for Bar Condemnation and Investigation of President Trump’s
Campaign Lawyers for Subverting American Democracy, (Dec. 3, 2020),
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17 Statement of Former U.S. Attorneys Who Served Under Republican Presidents Concerning the Electoral Process,
https://drive.google.com/file/d/1pXbOwmleNngP-fRL1rEJefE-Hnr3-wuE/view.

18 Erica Newland, /’m Haunted by What | Did as a Lawyer in the Trump Justice Department, N.Y. Times (Dec. 20,
2020), https://www.nytimes.com/2020/12/20/opinion/trump-justice-department-lawyer.html?smid=em-share. In a
clarion call to the legal profession, Ms. Newland, who served in the OLC from 2016-2018, wrote, “No matter our
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Recognizing this, the recent election sparked an enormous outpouring of volunteer activity
by thousands of lawyers who helped provide reliable non-partisan information and assistance to
voters facing the highly unusual circumstances of the 2020 election. Many other lawyers
volunteered to help people facing severe hardship caused by the pandemic and resulting economic
loss. This energy must now be harnessed for an additional purpose: to protect our democratic
institutions and judicial system and underscore the integrity of our national commitment to
government under law.

We call upon our fellow members of the bar to step up, to speak out and to act responsibly
in the best traditions of our profession. If we fail to do so, there is no guarantee that our democracy,
based upon the rule of law, will endure for future generations.

Respectfully,

Sheila S. Boston
President
New York City Bar Association

Stephen L. Kass
Chair, Task Force on the Rule of Law
New York City Bar Association



