NEW YORK
CITY BAR
]
CoOMMITTEE ON GOVERNMENT ETHICS
BENTON J. CAMPBELL
CHAIR
42 W. 44™ STREET December 10, 2015

NEwW YORK, NEw YORK 10036
bencam@yverizon.net

John W. McConnell, Esq.

New York State Unified Court System
25 Beaver Street

New York, NY 10004

Re:  Request for Public Comment on Proposed Rule for the Grant of Disclosure
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Dear Mr. McConnell:

I write on behalf of the New York City Bar Association Committee on Government
Ethics in order to provide comments on the proposed rule for the grant of disclosure exemptions.
We appreciate the opportunity to provide the Committee’s thoughts.

In a 2010 report recommending that disclosure requirements should be extended to
legislators who are lawyers, the City Bar wrote:

There is no basis for excluding lawyers from the public
scrutiny to which legislators should be held. Requiring
attorney-legislators to make these disclosures will not
violate the rules governing attorney conduct and will go a
long way toward restoring public confidence in New York
State’s governing process and the independence of
legislators. Similar financial-disclosure requirements have
applied to legislators, including those who are attorneys,
for decades in other states. The type of information we
believe should be disclosed is not, in the ordinary
situation, entitled to protection under either a claim of
privilege or confidence, and in any event a system can be
designed to address particular situations where the
public’s interest in disclosure is outweighed by a client’s
interest in secrecy.!
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We now turn to the four questions posed by the Office of Court Administration.

1. In light of the ethical rules governing the attorney-client relationship, should the
identities of clients of attorneys be subject to a higher standard of protection from
disclosure than clients of other professions under the statute? If so, what is that
standard?

It is beyond the expertise of the Committee to opine as to how the ethical duties of
lawyers may differ from the ethical duties of other professionals identified in the statute.
Accordingly, we cannot affirmatively state that the attorney-client relationship calls for a higher
standard of protection vis-a-vis other professions that are governed by ethical rules. That said,
certain other professions identified in the statute (e.g., mental health and pharmaceutical) are
automatically exempt from disclosing client identity. Since legislators who practice law do not
enjoy an automatic exemption from disclosure, the following ethical rules governing the
attorney-client relationship will bear on the decision of whether to grant a disclosure exemption:

The Impact of Attorney-Client Privilege

In New York, CPLR 4503(a) defines an attorney-client privileged communication as "a
confidential communication made between the attorney or his employee and the client in the
course of professional employment.” Generally, the privilege covers communications made in
confidence by the lawyer to the client (or vice versa) for the purpose of giving or receiving legal
advice. Courts have routinely held that the identity of a client does not come within the purview
of the attorney-client privilege because the disclosure of representation does not reveal the
substance of any such communications between the attorney and client.? Courts have limited the
attorney-client privilege to encompass only confidential communications, and have consistently
held that, absent special circumstances, client identity and fee arrangements are not considered
privileged communications.®

Association (Jan. 2010), at 2, available at http://www.nycbar.org/pdf/report/uploads/20071850-
ReformingNY SFinancialDisclosureRequirements.pdf.

Z See e.g., Colton v. United States, 306 F.2d 633 (2d Cir. 1962); U.S. v. Pape, 144 F.2d 778, 782 (2d Cir. 1944;
United States v. Hunton & Williams, 952 F. Supp. 843 (D.C. 1997); Dietz v. Doe, 935 P.2d 611 (Wash. 1997);
Splash Design Inc. v Lee, 14 P.3d 879 (Wash. App. 2001). See also Hays v. Wood, 25 Cal.3d 772 (Cal. 1979)
(holding that requirements to disclose sources in financial-disclosure statutes do not dilute attorney-client privilege).

¥ See e.g., In Re Kaplan, 168 N.E.2d 660, 661 (N.Y. 1960) (stating that great weight of authority does not recognize
client’s identity within scope of confidential communications and will not treat identity as privileged information);
Colton, 306 F.2d at 637 (stating that, even though “communications” must be interpreted broadly, privilege extends
only to those matters communicated to attorney in professional confidence); Lefcourt v. U.S., 125 F.3d 79, 86 (2d
Cir. 1997) (stating that client identity and fee information are not privileged, absent special circumstances, because
privilege is defined to encompass only confidential communications); United States v. Goldberger & Dubin, P.C.,
935 F.2d 501 (2d Cir. 1991) (holding that outside of special circumstances, identification of clients who make
substantial cash payments is not disclosure of privileged information); United States v. Liebman, 742 F.2d 807 (3d
Cir. 1984); Reiserer v. U.S., 479 F.3d 1160, 1165 (9th Cir. 2007) (stating that attorney-client privilege ordinarily
protects neither client’s identity nor information regarding fee arrangements reached with that client).
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The Impact of Client Confidentiality Rules

Rule 1.6 of the New York Rules of Professional Conduct requires attorneys to preserve
the confidences of their client. Rule 1.6(a) defines confidential information as “information
gained during or relating to the representation of a client, whatever its source, that is protected by
the attorney-client privilege, likely to be embarrassing or detrimental to the client if disclosed, or
information that the client has requested be kept confidential.”* Rule 1.6 (b) permits an attorney
to “reveal or use confidential information...to comply with other law or court order.” Existing
law and practice is entirely consistent with a financial-disclosure law that requires attorney-
legislators to disclose client identity, fee information and a description of services.

In the vast majority of circumstances, identifying the name of a client will not breach a
client-confidence.® While “information” may include the identity of a client,” courts have found
that revealing client identities does not breach ethical obligations because attorneys may be
obligated or permitted by law to provide this information.® Indeed, Rule 1.6(b)(6) permits a
lawyer to reveal information when required to comply with a law and courts have noted that such
a legal obligation would override any claimed ethical duty of secrecy to a client.” Furthermore,
such information is regularly disclosed during the course of civil-litigation discovery and
criminal investigations.

Against this backdrop, we recommend looking to the rules in Washington and California
in order to determine an appropriate standard for granting disclosure exemptions.

Under a very narrow set of circumstances, attorney-legislators in Washington State may
receive exemptions from the disclosure requirements for “undue hardship.” As a general rule, we
support the use of an “undue hardship” standard and think it comports with ethical requirements.
The Washington Public Disclosure Commission, which is made up of five members from
different political parties, is authorized to allow modification or suspensions of the reporting
requirements in a particular case when the Commission finds that “literal application” of the
chapter “works a manifestly unreasonable hardship” and that the suspension or modification of
the reporting requirements “will not frustrate the purpose of the chapter.”*® The Commission
issued an interpretation outlining how it will generally consider modification requests from
attorneys. The interpretation states that the identity of a client does not fall within the purview of
the attorney-client privilege unless there is a “strong probability” that the disclosure would

422 NYCRR 1200.1.6(a) (April 1, 2009).

522 NYCRR 1200.1.6(b) (April 1, 2009).

®22 NYCRR 1200.1.6(a)-(b) (April 1, 2009).

" See American Bar Association, Annotated Model Rules of Professional Conduct, 6th Ed. (2007).
8 U.S. v. Legal Services for New York City, 100 F. Supp 2d 42, 47 (D.D.C. 2000).

° U.S. v. Hunton & Williams, 952 F. Supp. 843, 856 (D.D.C. 1997).

% Wash. Rev. Code § 42.17.370(10) (1973).



convey the substance of a confidential communication between client and attorney.™* This
interpretation firmly relies on well-established law that, absent special circumstances, the
identity of a client of an attorney or law firm is not protected by attorney-client privilege.*?

California’s system is like that of Washington State. Officials may request exemptions
from the Act’s requirement if the disclosure would violate a legally recognized privilege under
California law.™ Based on California law, the California Fair Practices Commission, which is
also an independent, non-partisan body of five members, does not consider a client’s identity or
fee arrangements to be protected by the attorney-client privilege.** Similarly to Washington
State's interpretation, a limited exception to the California rule exists where disclosure of
representation could implicate the client in unlawful activities.*

We would support OCA’s adoption of either approach as the standard of protection
afforded to a lawyer/legislator’s client’s identity because both approaches recognize that client
identity is considered privileged in only very limited circumstances.

2. Should a different standard of disclosure apply to clients represented in a matter as
individuals, as opposed to clients represented in their commercial or corporate
capacity.

We do not believe there should be a distinction based on the individual or corporate form
of the client.

3. What showing, if any, should be required to support a statement by the filer that the
factors set forth in the statute as supporting nondisclosure of a client identity — to
wit, that disclosure may reveal trade secrets, or could reasonably result in
retaliation against the client, or may result in undue harm to the attorney-client
relationship, or may result in an unnecessary invasion of privacy to the client — are
applicable in a given matter.

Given the extensive list of automatic exemptions involving a variety of representations
(e.g., bankruptcy, family court, criminal cases, estate planning), there should be a presumption in
favor of disclosure of client identities in matters not subject to the automatic carve-outs. In the
absence of an automatic exemption, there should be a showing that the public’s interest in
disclosure is outweighed by a client’s interest in secrecy. This exemption would require a
showing that the fact of representation itself is privileged, or that disclosure is likely to be

1 Washington Public Disclosure Commission 02-03, Requests for Modification of the Requirements to Report
Information on the Personal Financial Affairs Statement for Lawyers and Law Firms, (January 28, 2003), available
at http://www.pdc.wa.gov/archive/quide/pdf/02-03.pdf.

121d. (citing Splash Design Inc. v Lee, 14 P.3d 879 (Wash. App. 2001); Dietz v. Doe, 935 P.2d 611 (Wash. 1997):
United States v. Hunton & Williams, 952 F. Supp 843 (D.C. 1997)).

13 Cal. Code of Regulation § 18740.
Y Hays, 25 Cal. 3d at 772.
> Hays, 25 Cal. 3d at 785.
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embarrassing or detrimental to the client, such that it rises to the level of undue harm or undue
hardship.

4, In the absence of a more defined legislative directive, does the standard articulated
in section 160.4(c) of the proposed rule for review of exemption requests — the
balancing of interests in disclosure against those favoring exemption in light of the
“totality of the circumstances” — appropriately effectuate the statute’s purpose?

No, we believe there should be a presumption in favor of disclosure and, for the reasons
stated above and in our earlier reports, we believe that there are only limited circumstances

where the public’s interest in disclosure is outweighed by a client’s interest in keeping his, her or
its identity secret.

*k*k

Thank you for the opportunity to submit these comments. As always, we would welcome
any questions or comments.

Respectfully submitted,

Benton J. Campbell



	BENTON J. CAMPBELL
	chair

