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promotes reforms in the law and seeks to 

improve the administration of justice.  is directly concerned with how 

communities of color may be impacted by current Census Residence Rules and Residence 

Situations, particularly where population counts based on Census Residence Rules are employed 

by elected and appointed officials in redistricting and apportionment schemes. We believe that 

ensuring equal representation is imperative to the health of the nation because it allows for a just 

democratic system and avoids any racially discriminatory effects of prison gerrymandering.  
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In New York, in 

particular, after the 2000 Census, seven state senate districts met population requirements in state 

apportionment only because the Census counted detained people as if they were upstate residents.
3
 

For example, each Senate district in New York should have had 306,072 residents after the 2000 

Census.  District 45, which claimed the populations of thirteen large prisons, however, had only 

286,614 actual residents.
4
  

 

Because of the distortions in political representation caused relying on the Census count of 

prisoners for the purposes of redistricting, New York State passed legislation to adjust the 

population data after the 2010 Census, to count incarcerated people at their home addresses in state 

legislative apportionment and redistricting.
5
 In Little v. LATFOR, the SupremeCourt of the State of 

New York in Albany upheld this state law.
6
 The Court reasoned that the incarcerated people lacked 

any permanency in the locations of the facilities nor did they intend to remain there after their 

release.
7
 The court found that the Department of Corrections and Community Supervision decided 

when and where incarcerated people would be transferred, not the incarcerated people themselves.
8
 

There were no records that indicated that the incarcerated people had ties to the communities 

where they were incarcerated, where they were “involuntarily and temporarily located.”
9
  

 

Given the logic of the ruling in Little, it would be incongruous at best, and erroneous at worst, for 

the U.S. Census Bureau to count incarcerated people living in the communities where prison and 

criminal detention facilities are located, when incarcerated people are both de jure and de facto 

excluded from participating in the civic life of these communities. Detained people cannot 

purchase homes, become employed, or make a living while they are incarcerated.
10

  

                                                 
1
 As used in this Comment, the terms “Hispanic” or “Latino” are used interchangeably as defined by the U.S. Census 

Bureau and “refer to a person of Cuban, Mexican, Puerto Rican, South or Central American, or other Spanish culture 

or origin regardless of race.” Karen R. Humes, Nicholas A. Jones & Roberto R. Ramirez, Overview of Race and 
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In 2010 there were 161 counties in 31 states where the incarcerated African-American population 

outnumbered the number of free African-Americans, and 20 counties in 10 states where the 

incarcerated Latino population outnumbered the number of free Latinos in those same counties.
11

 

In states as populous as New York, Pennsylvania, Illinois, Georgia, Florida and Texas, African-

Americans and Latinos are more likely to be locked up in prisons in communities that remain 

largely white, non-diverse, and miles apart, both literally and figuratively, from communities in 

their home counties.
12

   

 

African-Americans and Latinos in New York are overincarcerated. Even though African 

Americans comprise 16% and Latinos 18% of the general population in New York State, African-

Americans comprise 53% and Latinos 22% of the incarcerated state population.
13

  New York is 

also more likely to incarcerate African-Americans and Latinos outside their communities of usual 

residence.
14

 In 2000, only 25% of New York’s state population lived upstate, yet 91% of detained 

people in state prisons were incarcerated there.
15

  

 

When the Census Bureau counts detains people where they are temporarily incarcerated, it appears 

to contradict the Bureau’s goal of accuracy in enumeration, because the Bureau is recognizing a 

temporary, involuntary stay as a “usual residence”.
16

 In New York, the median time served in a 

facility in  2007 was seven months, a statistic that further reflects that the place of incarceration is 

not the permanent residence of the incarcerated individual..
17

 Counting detained people in their 

prior residence serves not only the ideals of equity and equal protection in democracy, but is also 

rooted in common sense -- people who are detained are transferred often and incarcerated 

temporarily.   
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Finally, when state legislatures used this flawed data to draw or apportion legislative districts, they 

impute African-American and Latino political clout and political participation to districts where 

African-American and Latino communities in actuality have little to no civic voice.
18

 These 

outcomes do not appear to comport with the Supreme Court’s Fourteenth Amendment equal 

protection jurisprudence “one person one vote” standard.
19

  

Sincerely, 

 

 

Sebastian Riccardi 

Chair, Civil Rights Committee 
 

 

 

Cc:   Maria Cilenti, Legislative Director, New York City Bar Association 
(mcilenti@nycbar.org / 212-382-6655) 
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 See, e.g., Gray v. Sanders, 372 U.S. 368, 379 (1963) (“How then can one person be given twice or ten times the 

voting power of another person in a state-wide election merely because he lives in a rural area or because he lives in 

the smallest rural county? Once the geographical unit for which a representative is to be chosen is designated, all who 

participate in the election are to have an equal vote [. . .]. This is required by the Equal Protection Clause of the 

Fourteenth Amendment”); Reynolds v. Sims, 377 U.S. 533, 566 (1964).  
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