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April 24, 2013 

To the Senate Judiciary Committee: 

The New York City Bar Association (the "City Bar") and its Committee on Immigration 
and Nationality Law (the "Committee") applaud the April 16 introduction of the Senate draft 
immigration reform bill entitled "Border Security, Economic Opportunity, and Immigration 
Modernization Act" (S. 744). The City Bar and its Committee have a longstanding commitment 
to support fair and humane immigration policies and to advancing human rights in the United 
States and abroad. In particular, the City Bar advocated for reforms to immigration detention, 
including the right to representation for detained immigrants, in a 2009 report. 1 

Recently, in an April24, 2013 submission to the Senate Judiciary Committee, the City 
Bar supported the Senate's efforts to increase access to and representation by counsel, and urged 
Congress to expand the legislation to include universal representation of indigent non-citizens 
facing detention or deportation proceedings. 

This letter builds upon that submission. Here, the Committee supports the steps that S. 
7 44 takes to reduce Department of Homeland Security ("DHS)" over-detention of non-citizens. 
Specifically, we support that S. 744: 

• Revises mandatory detention into mandatory "detention or custody"; 

• Encourages alternatives to detention, such as tracking bracelets and community
based supervision; 

• Provides important due process protections, such as timely bond hearings; and 

• Requires more oversight and transparency over DHS detention facilities. 
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These are important steps to reduce unnecessary restrictions on liberty and safeguard 
human rights while reducing costs to taxpayers. However, the Committee urges Congress to take 
further steps to reduce detention and ensure due process, including: 

• Repealing mandatory "detention or custody" entirely, and requiring 
individualized judge review of each custody decision, with specific, transparent 
criteria and no artificial minimum bond amount; 

• Repealing the "bed quota," which requires 34,000 detainees regardless of flight or 
public safety risk; 

• Providing appointed counsel to all immigrant detainees and requiring lawyers to 
review DHS custody decisions; and 

• Giving American Bar Association ("ABA") Civil Immigration Detention 
Standards the full force of law. 

"Civil" Immigration Detention Should Employ Less Detention With Fewer Criminal 
Conditions 

The U.S. immigration detention system has exploded into America's largest system of 
incarceration, detaining a record 429,247 individuals in 2011-more than any federal or state 
prison system. 2 This increased detention of immigrants3 has been driven in part by 1996 laws 
requiring mandatory detention pending adjudication of those with prior criminal convictions 
(even minor or from long ago),4 the post-9111 buildup of immigration enforcement,5 and the 
recent expansion of enforcement to state and local police6 through initiatives like Secure 
Communities. Whereas in 1995, the U.S. detained 7,500 people on any one day, the U.S. now 
detains 34,000 in over 250 facilities across America. 7 This occurs at great cost to American 
taxpayers. The U.S. government spends $2 billion a year on immigration detention-$164 per 
detainee per day-when lesser restrictive alternatives to detention cost $14 per day or less. 8 

Further, this huge detention apparatus, requiring manpower to arrest, process, guard, 
transport, and house large numbers of people, means that essential personnel are diverted from 
other enforcement priorities. Certainly, due process has suffered. Immigration courts, unable to 
keep pace with the expansion, now conduct over 40% of removal hearings by video due to the 
cost of transporting detainees from remote locations. This raises serious issues for study, which 
the bipartisan Administrative Conference of the United States has begun to undertake after 
making recommendations to improve efficiency in immigration removal proceedings.9 

Moreover, even though immigration violations are legally classified as "civil" 
proceedings, immigration detention facilities are more akin to criminal confinement. 10 Many 
immigrants are held in actual jails. 11 Worse, immigration facilities have been repeatedly 
denounced for substandard conditions, such as the use of excessive force, shackles, solitary 
confinement, poor food and exercise, fifteen minutes of phone access a day, visitation through 
Plexiglass, and inadequate law libraries containing English-only books. 12 As Dora Schriro, 
author ofDHS' 2009 report on immigration detention, stated, "in general, criminal inmates fare 
better than do civil [immigration] detainees." 13 All this occurs without appointed counsel, which 
renders it nearly impossible for detainees to litigate their deportation cases. 14 Moreover, 
detainees are routinely transferred to rural facilities far from counsel or family who might 
assist. 15 And it is estimated that one percent of immigration detainees are U.S. citizens, for 
whom no justification to detain exists. 16 
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DHS and its sub-agency Immigration and Customs Enforcement ("ICE") have engaged in 
meaningful efforts to make immigration detention "truly civil," as ICE Director John Morton 
stated. 17 We applaud this bill's extension of those steps. However, if the term "civil" detention 
means anything, it is that ICE should detain not just better, but less. 18 Our recommendations 
further that goal. 

The City Bar Supports this Bill Because It Takes Steps to Reduce Over-Detention of 
Immigrants While Facilitating Increased Government Efficiency 

First, we applaud the bill's steps to scale back mandatory immigration detention without 
bail. S. 744 revises mandatory detention into mandatory "detention or custody"-now including 
electronic tracking ankle bracelets-based on an individualized DHS determination. 19 This may, 
if DHS allows it, let thousands avoid unnecessary incarceration and remain with families 
pending their deportation hearing, for which they may more meaningfully prepare and 
participate. 

We urge the Senate to go further and wholly repeal mandatory "detention or custody" so 
that DHS only detains those who pose a flight or public safety risk. There is no reason why 
immigration judges cannot determine flight or public safety risk as judges do every day in 
criminal courts. Yet the bill still excepts mandatory detention or custody from immigration court 
review.20 Moreover, the bill expands the categories of criminal ofTenses that may subject one to 
immigration mandatory detention or custody (already including minor offenses like drug 
possession or subway turnstile jumping).21 In addition, the bill retains the unfairness of 
retroactively subjecting immigrants to detention and custody for criminal offenses that had no 
immigration consequences when committed. The bill also retains the extremely high burden on 
those challenging mandatory "detention or custody"-i.e. that the Government only needs any 
non-frivolous legal rationale to detain.22 Repealing mandatory "detention or custody" would 
eliminate these concerns. 

Second, we applaud the bill's steps to reduce over-detention by making detention the 
exception, not the rule, and encouraging alternatives to detention ("ATD"). Importantly, except 
for mandatory detainees, DHS must now demonstrate to an immigration judge that "no 
conditions, including ... alternatives to detention" will "reasonably assure" appearance at 
hearings and public safety. 23 The bill further requires DHS to establish alternatives to detention 
that provide a "continuum of supervision ... including community support,"24 and incorporate 
case management services."25 DHS is also required to review the level of supervision on a 
monthly basis.26 And, positively, the bill may reduce over-restriction as well as over-detention. 
The bill requires alternatives to detention not to be used when bail or simple release would 
suffice to ensure appearance and public safety,27 more like criminal court practices.28 

We also support the bill's requirement that DHS establish "community-based supervision 
programs" that screen detainees and provide appearance assistance and community-based 
supervision.29 These programs have been shown to ensure appearance at hearings without risk to 
public safety, at a fraction of the cost. While detention costs taxpayers $166/day, alternatives to 
detention cost $14/day or less?0 Meanwhile, DHS' s pilot programs for alternatives to detention 
achieved an appearance rate of 94%, far beyond its target rate and that of most criminal release 
programs.31 

That said, Congress should repeal the "bed quota," which requires DHS to detain 34,000 
immigrants at any one time, regardless of risk. 32 Otherwise, the bill's other reforms encouraging 
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alternatives to detention will be frustrated, and DHS will continue to unnecessarily detain 
immigrants who pose little risk at great taxpayer cost. 

Also, Congress should repeal the $1,500 minimum amount for individual immigration 
bond settings, which subjects immigrants to far greater bond settings than criminal pretrial 
detainees even though immigrants pose less risk. 33 Indeed, 80% of New York criminal arrestees 
receive bond settings of $1,000 or less. 34 Moreover, Congress should provide clear criteria 
regarding risk of flight or risk to public safety to DHS officers and immigration court judges, 
such as the eight delineated factors a New York criminal judge considers when setting bail. 35 

Additionally, Congress should make transparent ICE's new risk assessment tool which 
will play a key role in individual detention determinations?6 Risk assessment has promise to 
reduce over-detention, and provide empirical evidence that detainees pose little risk, thus further 
supporting reform of detention laws.37 As of now, however, ICE appears to be making 
computerized determinations regarding immigrants' liberty based on a secret algorithm with no 
opportunity for immigrants to change or review information. Human rights advocates previously 
criticized the tool for being weighted toward over-detention.38 If this continues, legal reforms to 
reduce detention may be for naught. Congress should require immediate disclosure ofiCE's risk 
assessment criteria, and require that the risk assessment summary, currently placed in DHS' file 
on an immigrant (the "A-File"), be reviewed in immigration court. 

The City Bar Supports this Bill Because It Takes Steps to Improve Due Process for 
Immigrant Detainees 

Additionally, we applaud the bill's steps to improve due process for immigrant detainees, 
in line with American values and widespread public support. The bill requires DHS to 
"immediately" determine whether an immigrant is detained or released, inform the immigrant of 
his rights to a bond hearing, and serve a copy of the detention decision, with reasons, on the 
immigrant within 72 hours.39 The bill then provides for a bond hearing before an immigration 
judge within 72 hours of service of the custody determination, and no later than one week from 
arrest.40 Nine in ten Americans, of party affiliation, agree there should be a "time limit on how 
long someone can be held in jail for immigration violations before they see ajudge."41 

Although these basic due process protections are welcome and long-overdue, Congress 
should go further and provide counsel to all immigrant detainees.42 As we set forth in our 
companion letter, under fundamental American fairness and due process values, this country 
provides representation for indigents when liberty and livelihood are at stake.43 Both are at stake 
in deportation proceedings involving detention. Immigration judge Paul Grussendorf testified, 
"It is un-American to detain someone, send them to a remote facility where they have no contact 
with family, place them in legal proceedings where they are often unable to comprehend, and not 
to provide counsel for them."44 Apf:ointed counsel will also increase court efficiency and in 
tum, reduce unnecessary detention. 5 

Also, Congress should require DHS lawyers, rather than DHS officer non-lawyers, to 
review and render detention decisions and charging decisions.46 Non-lawyers should not have 
the authority to jail immigrants for months or years based on incredibly complex legal 
determinations. 4 7 
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The City Bar Supports this Bill Because It Takes Steps to Improve Detention Conditions 
and Oversight 

We applaud the bill's steps to provide long-needed oversight and transparency to 
immigration detention. The bill requires DHS to make all of its contracts with detention 
facilities contingent on compliance with ICE's detention standards, and requires the imposition 
of financial penalties on any facility that violates those standards.48 Also, the bill requires DHS 
to report to Congress yearly on facility oversight, requires DHS to make all detention contracts, 
evaluations, and reviews public, and further makes those contracts, evaluations, and reviews 
subject to Freedom oflnformation Act requests, even regarding private prison corporations.49 

That said, Congress should examine detention standards more closely and give them 
binding force. Congress should thoroughly examine the American Bar Association model Civil 
Immigration Detention Standards, and consider adopting them into law, rather than the ICE 
standards which remain modeled after criminal jail standards. 50 Moreover, whichever detention 
standards Congress adopts should be made binding with full force of law, as are Bureau of 
Prisons regulations, so as to provide legal relief to immigrant detainees who are mistreated. 51 

Lastly, Congress should require DHS to develop visitation policies for detained clients 
that are consistent, well-publicized, and less restrictive of access to counsel. Detention facilities 
have conflicting visitation standards, which make it difficult for representatives to access their 
clients. Some prohibit visitation unless lawyers submit to a criminal background check days in 
advance. 52 Congress should direct DHS to standardize its provisions for representatives to visit 
clients in detention facilities, and ICE should create online registries of representatives, as 
immigration courts are doing, to ease access. 53 ICE should also publicize policies regarding 
access to facilities, as immigration courts have done with pro bono information in each district. 54 

We thank the Senate Judiciary Committee for its consideration of these comments and 
recommendations. 

Respectfully submitted, 

"Y . /)1 1 , 
c;/Z~;u~/ I v)j~C) \"-... 

Prof. Lenni Benson 
Chair 
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http://www .lexisnexis.com/ community/immigration-law /b Jogs/inside/arch i ve/20 13/04/0 1 /eoir-final-rule-registry
for-attomeys-and-representatives.aspx; 78 Fed. Reg. 19400-01 (Apr. 1, 20 13), available at 
http://www.gpo.gov/fdsys/pkg/FR-20 13-04-0 1/pdf/20 13-07526.pdf. 
54 See Department of Justice, Free Legal Services Providers, available at 
http://www. justice. gov/eoir/probono/states.htm. 
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http://www.constitutionproject.org/odf/359.pdf
http://acus.gov/sites/default/files/Enhancing-Quality-and-Timeliness-in-Immigration-Removal-Adjudication-Final-June-72012.pdf
http://www.americanbar.org/content/dam/aba/migrated/immigrations/publicdocuments/aba_complete_full_report.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/immigration/abaimmdetstds.authcheckdam.pdf
http://www.ice.gov/detention-standards/2011
http://www.lexisnexis.com/community/immigration-law/blogs/inside/archive/2013/04/01/eoir-final-rule-registry-for-attorneys-and-representatives.aspx
http://www.justice.gov/eoir/probono/staes.htm
http://www.justice.gov/eoir/probono/states.htm
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