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STATEMENT OF THE INTEREST OF AMICUS CURIAE
1
 

 The Association of the Bar of the City of New York is an independent, 

professional organization with membership comprised of more than 23,000 

members. Founded in 1870, the Association has a long-standing commitment to 

fair and humane immigration laws and policies as well as to advancing the cause of 

human rights in the United States and abroad. The Association has a concern with 

state statutes in general which seek to preempt the formulation of a rational federal 

program for immigration reform. The issues raised by statutes such as Alabama‘s 

Taxpayer and Citizen Protection Act of 2011 tend to coarsen the debate which 

should inform all discussion of what a suitable federal program would comprise. 

Such questions lie at the heart of the federal preemption issues which this brief 

seeks to address. 

 

 

                                                      
1
 All parties have consented to the filing to this brief, as indicated by letters from 

appellants and respondents which are attached hereto. No counsel for a party 

authored this brief in whole or in part, and no party or counsel for a party made a 

monetary contribution intended to fund the preparation or submission of this brief. 

No person other than Amicus, its members, or its counsel made a monetary 

contribution to this brief‘s preparation or submission. 
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STATEMENT OF THE ISSUE 

The issue presented by this appeal is whether the District Court properly 

denied the United States‘ request for a preliminary injunction against sections 10, 

12(a), 18, 27, 28, and 30 of the Beason-Hammon Alabama Taxpayer and Citizen 

Protection Act, Ala. Laws Act 2011-535 (hereinafter ―H.B. 56‖ or ―the Act‖). A 

sub-issue is whether the United States is likely to succeed on the merits of its claim 

that those sections are preempted by the scheme of federal immigration regulation 

established by the Immigration and Nationality Act (hereinafter INA), and 

therefore are invalid under the Supremacy Clause of the Constitution. U.S. CONST. 

art. VI, cl. 2. 

SUMMARY OF ARGUMENT 

Through H.B. 56, the State of Alabama has enacted a new set of state law 

immigration criminal offenses and duties required of state officers that, together, 

amount to an attempt to set a policy for enforcement of federal civil immigration 

law independent of and in conflict with enforcement priorities established by 

federal statute and valid federal regulation. When Alabama‘s efforts are evaluated 

in light of relevant Supreme Court case law on preemption, well-established 

principles of statutory construction, and the basic division of responsibilities 
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established by the Constitution and the federal system of government, it becomes 

clear that the State has charted an unconstitutional course. 

ARGUMENT AND CITATIONS OF AUTHORITY 

I. THE DISTRICT COURT INCORRECTLY HELD THAT THE INA 

DOES NOT PREEMPT STATE GOVERNMENTS FROM 

REGULATING IMMIGRATION WITHOUT THE CONSENT AND 

DIRECTION OF THE FEDERAL GOVERNMENT 

For the purposes of the arguments advanced by this brief, H.B. 56 is 

identical to the Support Our Law Enforcement and Safe Neighborhoods Act (―S.B. 

1070‖) recently enacted in Arizona, and preliminarily enjoined by the federal 

courts there. United States v. Alabama, No. 2:11-cv-2746-SLB, 2011 WL 4469941 

at *30 (N.D.Ala. Sept. 28, 2011) (citing United States v. Arizona, 703 F. Supp. 2d 

980, aff’d by 641 F.3d 339 (9th Cir. 2011)).  

The stated legislative intent of H.B. 56 is to serve ―a compelling public 

interest to discourage illegal immigration by requiring all agencies within [the] 

state to fully cooperate with federal immigration authorities in the enforcement of 

federal immigration laws.‖ H.B. 56 § 2. However, the word ―cooperate‖ conceals 

the true effect of the Act‘s provisions: to alter federal enforcement priorities 

established by the national government through enactment of new state offenses 
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and police procedures, which will foist a deluge of immigration detainees upon the 

federal government.  

Although an individual state may retain a significant interest in enforcement 

of federal criminal laws, it does not possess such an interest in enforcing federal 

civil immigration regulations. Section 274(c) of the INA explicitly confers 

authority on state officials to make arrests for the federal criminal immigration 

offenses, but no section of the INA empowers state officers to independently 

enforce civil immigration regulations.
2
 

                                                      
2
 While some courts have recognized that states may retain authority to enforce 

federal criminal immigration laws so long as the state versions of such laws do not 

impede federal priorities, see, e.g., Gonzales v. City of Peoria, 722 F.2d 468 (9th 

Cir. 1983), overruled on other grounds by Hodgers-Durgin v. de la Vina, 199 F.3d 

1037 (9th Cir. 1999), there is scant authority for the proposition that states may 

attempt, whether directly or indirectly, to enforce or change federal enforcement 

policies of civil federal immigration law. See United States v. Arizona, 641 F.3d 

339, 362 n.21 (9th Cir. 2011). Cases that at first blush may suggest otherwise 

merely confirm, on closer examination, that the prerogatives of the federal 

government are paramount, and state laws empowering police to enforce civil 

federal immigration laws are permissible only where Congress invites such 

cooperative enforcement by statute, or the Executive Branch does so in its 

discretion (discretion which is also conferred by federal statute). See generally 

Chamber of Commerce of the United States v. Whiting, 131 S. Ct. 1968 (2011) 

(holding that state laws which regulate the employment relationship through 

licensing laws are permitted because of the explicit savings clause enacted by 

Congress in 8 U.S.C. § 1324(a)(h)(2), allowing state regulation of employment of 

unauthorized aliens through ―licensing and similar laws.‖); Arizona Contractors 
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 Section 10 of H.B. 56 provides that ―[i]n addition to violation of federal 

law, a person is guilty of willful failure to complete or carry an alien registration 

document if the person is in violation of 8 U.S.C. § 1304(e) [INA § 264(e)] or 8 

U.S.C. § 1306(a) [INA § 266(a)], and the person is an alien unlawfully present in 

the United States.‖
3
 

                                                                                                                                                                           

Ass’n, Inc. v. Napolitano, Nos. CV07-1355-PHX-NVW, CV07-1684-PHX-NVW, 

2007 WL 4570303, at *12–13 (D.Ariz. Dec. 21, 2007) (same); Rojas v. City of 

New Brunswick, Civ. No. 04-3195, 2008 WL 2355535, at *29 (D.N.J. Jun. 4, 

2008); see also Report on the Constitutionality of Arizona Immigration Law S.B. 

1070, COMM. ON IMMIGRATION & NATIONALITY LAW (Bar Ass‘n of the City of 

New York), July, 2010, at 14–16 (―More serious preemption concerns may be 

raised by provisions that criminalize matters already regulated by federal 

immigration law. Of this latter category, the most serious preemption arguments 

likely exist where state law attempts to reach past traditional police powers to 

regulate matters closely related to entry and removal of aliens to the United States, 

and the conditions of their lawful presence within the country. State laws 

addressing such matters appear most susceptible to preemption challenges, as the 

federal law is arguably intended to wholly occupy this field.‖ (quoting MICHAEL 

JOHN GARCIA, LARRY M. EIG & YULE KIM, CONG. RESEARCH SERV., R 41221, 

STATE EFFORTS TO DETER UNAUTHORIZED ALIENS: LEGAL ANALYSIS OF ARIZONA‘S 

S.B. 1070 (2010), available at http://www.fas.org/sgp/crs/homesec/R41221.pdf 

(last visited Nov. 17, 2011))). 

3
 INA § 264(e) requires that aliens eighteen years and older carry in their personal 

possession at all times certain required alien registration documents, and punishes 

a failure to comply with a federal misdemeanor. INA § 266(a) establishes a federal 

misdemeanor for aliens who willfully refuse to undergo required registration 

procedures, punishable by a fine, prison time, or both. 
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The District Court reasoned that this state criminal law, creating state 

offenses ―related to the INA‘s alien registration scheme[,]‖Alabama, 2011 WL 

4469941 at *11, was not preempted by these federal criminal statutes because the 

state offenses ―arise in an narrower set of circumstances‖ than the federal offenses 

in that they include the element that an alien be ―unlawfully present in the United 

States‖ in addition to a failure to carry documents or register. Id. This is an overly 

formalistic analysis of the nature of the provisions enacted by H.B. 56. Instead, the 

court should have considered the likely impact that sections 10 and 12(a) would 

have on the exclusive power of the federal government to enforce federal civil 

immigration laws.  

The enactment of section 10, providing police with an immigration-related 

reason to stop those suspected of being unlawfully present aliens without required 

documents, will likely place state officers in the situation where a ―reasonable 

suspicion‖ will be raised that the suspected offender is an unlawfully present alien 

under H.B. 56 § 12(a). Because section 12(a) places an affirmative duty upon a 

state officer in such a situation to verify the suspected offender‘s immigration 

status with the federal government,
4
 section 10 is in fact an end run around the 

                                                      
4
 Section 12(a) of the Act provides that if during ―any lawful stop, detention, or 

arrest . . . where reasonable suspicion exists that the person is an alien unlawfully 

present in the United States, a reasonable attempt shall be made, when practicable, 
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prohibition against individual states engaging in civil immigration enforcement 

without the direction of and in conflict with the prerogatives of the federal 

government—these two new provisions will in effect force state officers, acting in 

their official duty, to foist an uninvited wave of unlawfully present aliens onto the 

federal government, and thereby attempt to force a change in federal enforcement 

priorities in response to the resultant influx.
5
 

Apart from the question of whether H.B. 56‘s superficially criminal 

provisions effect an invalid intrusion into federal civil immigration enforcement, 

the District Court also applied a doctrinally flawed preemption analysis. It relied 

                                                                                                                                                                           

to determine the citizenship and immigration status of the person, except if the 

determination may hinder or obstruct an investigation.‖ (Emphasis added). 

Because the general rule here is that an attempt ―shall be made,‖ such a 

determination may only be avoided when it would not be practicable or would 

hinder an investigation. Thus, this provision of the Act effectively places an 

affirmative duty on the state officer to contact and seek assistance from the federal 

government in all such situations.  

5
 Such an end run around the prohibition of unguided state enforcement of civil 

immigration law violates the spirit and purpose behind the doctrine of federal 

preemption, by sacrificing orderly administration of federal law for chaos 

concealed by a veneer of formalistic legitimacy. See Report, supra note 2, at 18 

(―It has been long recognized that a state‘s arrest of an alien for a criminal 

violation of the federal registration provisions ‗may be legally suspect if there is 

reason to believe that the federal government will not prosecute the offender for 

the violation.‘‖ (quoting GARCIA, supra note 2  (citing Mountain High Knitting, 

Inc. v. Reno, 51 F.3d 216 (9th Cir. 1995)))). 
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heavily on Wyeth v. Levine, 555 U.S. 555, 129 S. Ct. 1187 (2009), a case 

addressing the potential preemptory relationship between a state‘s power to 

regulate harmful drugs through its tort law and a federal scheme of labeling and 

drug regulation entrusted to the Food and Drug Administration. 555 U.S. at 558–

59. This case is largely inapposite, because the factors in favor of federal 

preemption are weaker when an individual state attempts to regulate in an area 

within its traditional police power; regulation of immigration or the conditions of 

alien admission does not fall within this tradition, as the District Court indeed 

recognized. Alabama, 2011 WL 4469941 at *12 (―Because the states have not 

traditionally occupied the field of alien registration, the court applies no 

presumption against preemption for H.B. 56 § 10.‖).
6
 Instead, a more appropriate 

                                                      
6
 The preemption analysis employed by Wyeth is more appropriate for a case akin 

to Chamber of Commerce of the United States v. Whiting, 131 S. Ct. 1968 (2011). 

There, the State of Arizona passed a statute providing ―that the licenses of state 

employers that knowingly or intentionally employ unauthorized aliens may be, and 

in certain circumstances must be, suspended or revoked[,]‖ and requiring that ―all 

Arizona employers use a federal electronic verification system to confirm that the 

workers they employ are legally authorized workers.‖ Id. at 1973. Though the 

Court there held that such laws regulating the employment relationship were 

―within the mainstream of the state‘s police power,‖ id. (citing DeCanas v. Bica, 

424 U.S. 351, 356, 96 S. Ct. 933, 937 (1976)), the state law in question was a 

licensing law, and thus fell squarely within a savings clause carved out of 8 U.S.C. 

§ 1324(a)(h)(2) which provided that federal law preempts ―any State or local law 

imposing civil or criminal sanctions (other than through licensing or similar laws) 

upon those who employ unauthorized aliens.‖ Id. (emphasis added). Thus, that case 
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case from which to draw the proper preemption doctrine is Hines v. Davidowitz, 

312 U.S. 52, 61 S. Ct. 399 (1941), which dealt with an individual state‘s foray into 

the field of federal immigration law.
7
 Failing to apply the appropriate legal 

                                                                                                                                                                           

is distinguishable from Alabama‘s foray into the field of immigration regulation on 

two grounds. First, the provisions of H.B. 56 in issue here cover not the 

employment relationship, but instead affirmatively seek to promote increased 

enforcement of federal civil immigration law by the addition of new state crimes 

and affirmative duties on state police officers. See H.B. 56 §§ 10 & 12(a). Second, 

these provisions of H.B. 56 do not plausibly fit into any savings clause contained 

in the INA. 

7
 In Hines, the Pennsylvania legislature enacted an ―Alien Registration Act,‖ 

requiring ―every alien 18 [sic] years or over, with certain exceptions, to register 

once each year; provide such information as is required by the statute, plus any 

‗other information and details‘ that the [Pennsylvania] Department of Labor and 

Industry may direct; pay $1 as an annual registration fee; receive an alien 

identification card and carry it at all times; show the card whenever it may be 

demanded by any . . . [relevant state officer]; and exhibit the card as a condition 

precedent to registering a motor vehicle in his name or obtaining a license to 

operate one.‖ Id. at 60. The issue in the case was whether this regulation was 

preempted by the Federal Alien Registration Act of 1940, ch. 439, 54 Stat. 451–60 

(repealed 1952), which also provided a detailed alien registration scheme, 

including ―finger-printing of all registrants,‖ privacy protection for information 

collected pursuant to that act, and a federal crime for willful failure to register, but 

did not require aliens to carry their registration documents at all times. Id. at 60–

61. The Court held that Pennsylvania‘s law was preempted by the federal act, 

reasoning that (a) the Constitution confers supreme power on the federal 

government to regulate the nation‘s foreign affairs, of which immigration 

regulation is an integral part; (b) the existence of this broad federal power was 

entitled to greater than the usual weight accorded to federal regulation in a 

preemption analysis; (c) the federal scheme of alien registration had been in 
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doctrine of federal preemption from Hines, the District Court adopted an 

implausibly narrow view of its holding that is divorced from Hines‘s spirit and 

reasoning. 

The court focused, in isolation, on a particular passage of Hines that 

proclaimed: ―states cannot, inconsistently with the purpose of Congress, conflict or 

interfere with, curtail or complement, the federal law, or enforce additional or 

auxiliary regulations.‖ Alabama, 2011 WL 4469941 at *12 (District‘s emphasis). 

The court explained away Hines by observing that the state-created alien 

registration scheme in that case was not exactly the same as the federal one 

established by the INA, and concluded that Alabama‘s effort was permissible 

because it rested on congressionally recognized inherent state authority to enforce 

federal immigration law: authority which, in the court‘s view, is confirmed by INA 

§§ 287(g) and 274A(h)(3). Id. at *34, 37 (―The plain language of this subsection 

[INA § 287(g)(10)] reveals that local officials have some inherent authority to 

assist in the enforcement of federal immigration law, so long as the local official 

                                                                                                                                                                           

existence for many years, was ―broad and comprehensive,‖ and was intertwined 

with reciprocal obligations negotiated from foreign governments for the treatment 

of American citizens while abroad in those countries; and (d) the Congressional 

purpose to create a uniform scheme of alien registration, integrated into one 

harmonious whole with the general scheme of federal immigration regulation, 

would have been frustrated by Pennsylvania‘s attempt to enact its own scheme of 

registration. See id. at 63–74. 
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‗cooperates‘ with the federal government.‖). The court cited to no case precedent 

in support of its proposition that a state retains such ―inherent authority[,]‖ see id. 

at *37,
8
 and this innovative notion is in direct conflict with the language, 

reasoning, and logic of Hines. 

First, the court misread the phrase in Hines, ―inconsistently with the purpose 

of Congress,‖ failing to account for the modifying language that follows it, which 

reads: ―conflict or interfere with, curtail or compliment, the federal law, or enforce 

additional or auxiliary regulations.‖ Hines, 312 U.S. at 66–67 (emphases added). 

The court implicitly assumed that this phrase meant that states may ―compliment 

… or enforce additional or auxiliary regulations[,]‖ so long as such efforts are not 

undertaken ―inconsistently with the purpose of Congress.‖ See id. at *14. This 

reading of the Hines language is not obviously correct. The same sentence contains 

the phrase ―conflict or interfere with‖ and the word ―curtail.‖ State laws having 

these attributes would obviously be inconsistent with congressional purpose.  
                                                      
8
 A state‘s ―inherent authority‖ to regulate in an area cannot, by definition, be 

implied from Congressional statute: such authority must either be grounded in the 

constitutional text or the structure of the federal system of government. In light of 

the nature of the power being asserted here (i.e., its connection to attributes of 

federal sovereignty and the federal government‘s sole power to set the nation‘s 

foreign policy, see Part II, infra), it is unlikely that the framers of the Constitution 

intended such a state of affairs. See Hines, 312 U.S. at 63 n.11, 64 nn.12 & 13 

(quoting THE FEDERALIST NO. 42 (James Madison), NO. 80 (Alexander Hamilton), 

& NO. 3 (John Jay)). 
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Therefore, the phrase ―inconsistently with the purpose of Congress‖ might 

be interpreted to mean either (a) that any state laws that ―complement, the federal 

law, or enforce additional or auxiliary regulations‖ (apart from those within the 

States‘ traditional police powers) would, like those laws which have the clearly 

prohibited attributes, necessarily conflict with Congressional purpose; or (b) that 

the phrase beginning with ―inconsistently‖ was only intended to apply to 

complementary or ―additional auxiliary regulations,‖ thus describing a dual 

standard: state regulations conflicting or interfering with, or curtailing federal 

immigration regulations are, by definition, inconsistent with the purpose of 

Congress, while state laws adding complementary or auxiliary regulations to the 

federal scheme must be individually analyzed—under the same standard employed 

in a normal preemption analysis not implicating the broad federal immigration 

power—to determine whether they are ―inconsistent‖ with congressional purpose.  

While the District Court‘s strained reading of Hines might be supportable if 

the passage it quoted supplied the only relevant interpretive guidance, a 

consideration of the rest of Hines makes it clear that the interpretation of the 

opinion‘s language that is less permissive of state authority is the appropriate one. 

Taking account of the 
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[n]umerous treaties, in return for reciprocal promises 

from other governments … [to] pledge[] the solemn 

obligation of this nation to the end that aliens residing in 

our territory shall not be singled out for discriminatory 

burdens, 

the Court in Hines concluded that  

[a]ny concurrent power that may exist [in the individual 

states to regulate immigration] is restricted to the 

narrowest of limits.  

Hines, 312 U.S. at 68.  

Relevant to the question of field or conflict preemption are the varieties of 

federal and state power implicated.  

In the final analysis, there can be no one crystal clear 

distinctly marked formula. [The Court‘s] primary 

function is to determine whether, under the 

circumstances of this particular case, [Alabama‘s] law 

stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of 

Congress. 

Hines, 312 U.S. at 67. The power of the federal government to regulate 

immigration is, among these ―circumstances,‖ entitled to the greatest weight when 

the question presented is whether a state has impermissibly interfered with this 

power.  

―[T]he power to restrict, limit, regulate, and register 

aliens as a distinct group is not an equal and 

continuously existing concurrent power of state and 

nation, but whatever power a state may have is 

subordinate to supreme national law.‖  



- 14 - 

 

Id. at 68 (emphasis added).  

That the District Court ignored this important aspect of Hines‘s reasoning is 

apparent in its analysis of whether sections 287(g) and 274A(h)(3) of the INA 

preempt any residual state authority to act in the same field. With its misguided 

application of Wyeth‘s holding to the immigration context, the District Court 

neglected to address the Hines Court‘s command that ―[t]he nature of the power 

exerted by Congress, the object sought to be attained, and the character of the 

obligations imposed by the law, are all important in considering the question of 

whether supreme federal enactments preclude enforcement of state laws on the 

same subject.‖ Hines, 312 U.S. at 70 (emphasis added). Instead, the court 

undertook an excessively narrow reading of INA §§ 287(g) and 274A(h)(3) that 

failed completely to account for special considerations in a preemption analysis 

when the federal power to regulate immigration is involved. 

Section 12(a) of the Act imposes a mandatory duty on ―state, county, or 

municipal law enforcement officer[s] of this state [sic]‖ to make a ―reasonable 

attempt, when practicable, to determine the immigration status‖ of a person during 

―any lawful stop, detention, or arrest‖ when a ―reasonable suspicion exists that the 

person is an alien who is unlawfully present in the United States[.]‖ Under this 

provision, six forms of state-approved identification documents provide a 

presumption of lawful presence. Finally, section 12(a) provides that the final 
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determination of immigration status must be made by contacting the federal 

government pursuant to 8 U.S.C. § 1373(c) (INA § 274A(h)(3)). Alabama, 2011 

WL 4469941 at *27.  

The District Court held that this section of H.B. 56 was not preempted by 

federal law, reasoning that provisions of the INA requiring federal responses to 

state immigration status inquiries and others allowing independent enforcement 

action by states of federal immigration law indicated congressional intent not to 

preempt. The District Court rejected the reasoning in United States v. Arizona, 641 

F.3d 339 (9th Cir. 2010), where the Ninth Circuit held that Congress intended to 

permit states to cooperatively enforce immigration law only in the discretion and 

under the ―close supervision of the Attorney General[.]‖ Alabama 2011 WL 

4469941 at *31. Instead, the District Court reasoned that because INA § 

287(g)(10) ―explicitly carves out certain immigration activities by state and local 

officials as not requiring a written agreement[,]‖ id. at *35, and because INA § 

274A(h)(3) envisions situations where the federal government is obligated to 

respond to state inquiries as to the immigration status of persons in its custody, id. 

at *36, section 12(a)‘s provisions requiring Alabama officers to verify the 

immigration status of persons in its custody, independent of the Attorney General‘s 

direction, were not preempted by federal law.  
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These positions are untenable for the reasons cited by the Ninth Circuit 

majority in Arizona: they interpret the alleged exceptions presented by INA § 

274A(h)(3) and INA § 287(g)(10) to swallow the otherwise unwavering rule that 

state regulation of immigration may take place only under the close supervision of 

the U.S. Attorney General. Instead, the District Court interprets the INA to vest 

completely independent authority in states to apprehend persons they believe to be 

unlawfully present aliens in service of an all-out civil enforcement policy. ―This 

interpretation would result in one provision swallowing all ten subsections of § 

1357(g) [INA § 287(g)],‖ and would defeat the congressional purpose manifest 

throughout INA § 287(g) to vest in the Attorney General the ultimate authority to 

supervise enforcement. United States v. Arizona, 641 F.3d 339, 351.
9
 

 

                                                      
9
 See, e.g., INA §§ 287(g)(1) (permitting the Attorney General to enter into 

agreements with states by which he or she may deputize state officers whom he or 

she determines are fit to the task of immigration enforcement); 287(g)(2) (requiring 

that state officers receive a written certificate of training in federal law before they 

may be deputized); 287(g)(5) (limiting both in duration and scope such authority 

delegated to state officers by agreement with the Attorney General of the United 

States). In light of these provisions and the rest of the subsections of § 287(g), the 

only reasonable interpretation of § 287(g)(10) is that Congress intended that state 

officials be available to the Attorney General for deputization in the case of 

emergent events that would make prior entrance into an agreement impracticable. 

Arizona, 641 F.3d at 350 n.9. 
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II. THE POWER AND RESPONSIBILITY OF THE FEDEERAL 

GOVERNMENT TO ADDRESS THE FOREIGN RELATIONS 

CONSEQUENCES OF ITS CHOSEN IMMIGRATION POLICIES 

PRECLUDE AN INDEPENDENT ROLE FOR INDIVIDUAL STATES 

IN THIS FIELD 

Express constitutional provisions and the federal system itself vest the sole 

responsibility for conducting our nation‘s foreign policy in the federal government 

and, in addition, reveal that the states are functionally unequipped to shoulder these 

duties. The Constitution grants the federal government the power to ―establish a 

uniform Rule of Naturalization,‖ U.S. CONST. art. I, § 8, cl. 4, and to ―regulate 

Commerce with foreign Nations,‖ U.S. CONST. art. I, § 8, cl. 3. In addition, the 

power to regulate immigration rests on attributes of federal sovereignty;
10

 the 

United States, as does every civilized nation, retains the power to set for itself an 

immigration policy which regulates the admission, detention, and expulsion of 

aliens.
11

 ―Where individual state action would impinge in some major way‖ upon 

                                                      
10

 Chae Chan Ping v. United States, 130 U.S. 581, 602, 604, 9 S. Ct. 623, 628, 629 

(1889); see also Report, supra note 2, at 7 n.12. The federal government has also 

been entrusted by the Constitution to adopt uniform rules of naturalization. See 

DeCanas v. Bica, 424 U.S. 351, 358 n.6, 96 S. Ct. 933, 938 n.6 (1976) (―The 

Federal Government has broad constitutional powers in determining . . . the terms 

and conditions of [aliens‘] naturalization[,]. . . . [and] [u]nder the Constitution the 

states are granted no such powers . . . .‖) (quoting Hines, 312 U.S. at 66) (internal 

quotations omitted). 

11
 Report, supra note 2, at 7. 
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this power, ―a case for constitutional preemption will be made out—even in the 

absence of federal statutory enactment.‖
12

 

Further, the legislatures of individual states have neither the incentive nor 

the capability to consider the impact of immigration regulation on our national 

interests in the arena of foreign affairs. Instead, the power to regulate immigration 

is an important pillar of the federal government‘s exclusive responsibility for the 

conduct of our nation‘s foreign policy that, historically, has complimented the 

diplomatic function of the political branches of government.
13

 To allow a state to 

assume the sort of authority sought here by Alabama gives rise to the paradox of 

power without responsibility: a state could raise an international crisis through 

implementation of its own statutes while avoiding the responsibility to address the 

resulting consequences in any meaningful way.
14

 

                                                      
12

 Report, supra note 2, at 7; see generally Tayyari v. N.M. St. U., 495 F. Supp. 

1365 (D.N.M. 1980). 

13
 See Report, supra note 2, at 8; see generally LOUIS HENKIN, FOREIGN AFFAIRS 

AND THE CONSTITUTION 16–18 (1st ed. 1972). 

14
 See Hines v. Davidowitz, 312 U.S. 52, 63 (―If the United States should get into a 

difficulty which would lead to war, or to suspension of intercourse, would 

California alone suffer, or all the Union?‖ (quoting Chy Lung v. Freeman, 92 U.S. 

275, 279 (1875))); see generally Daniel Booth, Note, Federalism on Ice: State and 

Local Enforcement of Federal Immigration Law, 29 HARV. J.L. & PUB. POL‘Y 1063 

(2006); Report, supra note 2, at 8. 
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In the determination of whether a given state effort to regulate in an area not 

within its traditional police powers is preempted by federal law, ―it is of 

importance that [the] legislation is in a field which affects international relations, 

the one aspect of our government that from the first has been most generally 

conceded imperatively [sic] to demand broad national authority. Any concurrent 

state power that may exist is restricted to the narrowest of limits; the state‘s power 

here is not bottomed on the same broad base as is its power to tax.‖ Hines, 312 

U.S. at 68 (emphasis added). 

In its failure to recognize the basic difference in a preemption analysis when 

a federal power affecting international relations is implicated—as opposed to when 

a power within the traditional realm of state sovereignty is at issue—the District 

Court committed reversible error. The court‘s heavy reliance on Wyeth was 

misplaced because the conflicting bases of respective state and federal power 

implicated were of a fundamentally different nature in that case. The state there 

attempted to regulate, through its tort law, labeling requirements for a prescription 

drug when its labeling and content had been approved by the federal Food and 

Drug Administration (FDA). The power of a state to protect its own citizens from 

the harmful affects of dangerous drugs is of a fundamentally different nature than 

the power to regulate immigration. 555 U.S. at 558–59. The former does not 
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obviously implicate foreign affairs concerns, while the latter does. This power to 

regulate harmful consumer products through tort law is much more akin to the tax 

power of a state than the power to regulate immigration.
15

 Further, the District 

Court‘s analogy to the state power asserted Wyeth is directly undermined by Hines; 

the Court in Hines explained that immigration legislation ―is an entirely different 

category from … state pure food laws regulating the labeling on cans.‖ Hines, 312 

U.S. at 68. 

The District Court also rejected evidence offered by the United States—in 

the form of a sworn declaration by Deputy Secretary of State William J. Burns—

that the contested provisions of H.B. 56 were preempted by national policy 

concerning immigration enforcement and its spillover effects into the arena of 

foreign affairs. Alabama, 2011 WL 4469941 at *17. The court reasoned that even 

in a field where foreign affairs are implicated to a weighty degree, ―[s]tatements 

from Executive Branch officials and other evidence of foreign discontent or threats 

of reprisal are insufficient to establish the national position.‖ Alabama, 2011 WL 

                                                      
15

 In contrast, legislation based on a state‘s traditional police power (including, 

inter alia, the right to regulate the commerce within its borders, protect the health 

and welfare of its citizens by regulating consumer products, and the right to set the 

terms of the employment relationship) that has some incidental effect on the lives 

of immigrants might be permissible in the absence of a stronger statement of 

preemptory intent by Congress. See Whiting, 131 S. Ct. 1968, 1971; supra note 2 

and accompanying text. 
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4469941 at *18. The court cited Barclays Bank PLC v. Franchise Tax Bd. of 

California, 512 U.S. 298, 327–28, 114 S. Ct. 2268, 2284 (1994), a case where the 

preemption analysis was necessarily different from that appropriate here, because 

the state power to tax was involved: a power which even the Court in Hines 

recognized as weighing strongly against preemption by federal law in the absence 

of a clear statement by Congress of its intent to do so. See Hines, 312 U.S. at 68.  

The District Court also distinguished two cases where statements of federal 

policy in the field of foreign affairs were held to be relevant evidence that state 

action in the same field was preempted: Am. Ins. Ass’n v. Garamendi, 539 U.S. 

396, 123 S. Ct. 2374 (2003), and Crosby v. Nat’l Foreign Trade Council, 530 U.S. 

363, 120 S. Ct. 2288 (2000). The court held that these cases supported its 

interpretation of preemption doctrine, that ―to base a finding of preemption … on 

Executive Branch foreign policy, the court must have some evidence of a national 

foreign policy—either some evidence of Congress‘s intent or a treaty or 

international agreement establishing the national position[,]‖ as opposed to mere 

statements by Executive officials. Alabama 2011 WL 4469941 at *18. 

The INA itself and congressionally ratified treaties which it incorporates 

provide the predicate foundation for the relevance of the statements by Executive 

Branch officials. By statutory design, ―[the Department of Homeland Security] 
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exercises a large degree of discretion in determining how to best to carry out its 

enforcement responsibilities[.]‖ United States v. Arizona, 641 F.3d 339, 351. INA 

§ 103(g)(2) provides that ―The Attorney General shall establish such regulations … 

review such determinations in immigration proceedings, delegate such authority, 

and perform such other tasks as the Attorney General determines to be necessary 

for carrying out this section.‖ (Emphasis added). This is, in effect, a clear statement 

of Congressional intent to vest in the relevant Executive official, the Attorney 

General,
16

 discretion in deciding how best to set enforcement priorities within the 

legal framework established by the INA. Therefore, statements by Executive 

Branch officials on relevant foreign policy considerations which factor into 

determining how to set such enforcement priorities cannot be less than probative 

and relevant to assess whether the federal government has preempted state law 

purporting to realign such priorities and considerations. 

Further, there is at least one treaty, signed and ratified by the United States, 

that is relevant (even under the District Court‘s criterion) to the question of 

whether H.B. 56‘s emphasis on enforcement-at-all-costs as an overriding 

immigration policy conflicts with federal law: the Convention relating to the Status 

                                                      
16

 The Homeland Security Act of 2002, Pub. L. 107-296, 116 Stat. 2135, vested 

some of this authority in the Secretary of Homeland Security, another federal 

official. 
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of Refugees (Geneva, 28 July 1951) 18 U.N.T.S. 3, entered into force 22 April 

1954.
17

 INA § 208 envisions a regime where even aliens present without lawful 

status are not automatically subject to detention pending expulsion, but instead 

afforded the opportunity to present a claim for relief from removal within the 

complex scheme of adjudication and enforcement established by Congress—a 

scheme chosen with great deliberation and containing considerable detail.
18

 

Under INA § 208, the Secretary of Homeland Security or the Attorney 

General promulgates regulations in his or her respective discretion, to create 

―requirements and procedures‖ to determine eligibility for asylum benefits. INA § 

                                                      
17

 Although the United States neither signed nor ratified the 1951 Convention, it 

did sign and ratify the 1967protocol to that Convention, Protocol Relating to the 

Status of Refugees (New York, 31 Jan. 1967) 606 U.N.T.S. 267, entered into force 

4 Oct. 1967. Subsequently, the United States enacted The Refugee Act of 1980, 

Pub. L. 96-212, 94 Stat. 102, which brought our nation into compliance with the 

1967 protocol by incorporating its commands into INA § 208, which establishes 

the domestic federal law of asylum. 

18
 See Report, supra note 2, at 12–13. Complex procedures governing normal and 

expedited removal under sections 240 and 235 of the INA, respectively, combined 

with the many forms of relief available in removal proceedings (including 

Cancellation of Removal under INA § 240A(a) and (b)(1), and lasting relief in the 

form of asylum, withholding of removal under INA § 241(b)(3), and protection 

under the Convention Against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 

U.N.T.S. 85), would be thrown into disarray if the federal government was 

suddenly forced, under state pressure, to incarcerate a flood of new aliens 

suspected of civil immigration violations. 
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208(b)(1)(A). The extent of discretion entrusted by Congress to the Attorney 

General is further demonstrated by INA §§ 208(b)(2)(C) (―The Attorney General 

may by regulation establish additional limitations and conditions, consistent with 

this section, under which an alien shall be ineligible for asylum‖), and 

208(b)(2)(D) (―There shall be no judicial review of a determination of the Attorney 

General under subparagraph (A)(v).‖) (emphases added).
19

 These provisions, 

vesting in the Attorney General wide discretion in the administration of the asylum 

provisions under INA § 208, belie the District Court‘s observation that ―[t]here is 

no evidence before the court … that … any other provision of H.B. 56[] conflicts 

with Congressional intent regarding national foreign policy goals or with an 

international agreement ‗identifying a federal foreign relation [sic] policy.‘‖ 

Alabama 2011 WL 4469941 at *19 (internal alterations omitted). Individual states 

may not frustrate the purposes of these delicately crafted federal provisions, which 

envision a regime whereby the Executive Branch makes difficult discretionary 

enforcement choices, by foisting an unmanageable flood of new immigration 

detainees upon the federal government.  

 

                                                      
19

 Subparagraph  (A)(v) of INA § 208(b)(2) entrusts to the Attorney General the 

determination whether aliens who potentially pose a danger national security 

should nonetheless remain eligible for asylum. 
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CONCLUSION 

Alabama has attempted to chart its own course by usurping part of the 

federal government‘s power to regulate the conditions of admission of aliens to the 

territory. However, the individual states, unlike the federal government, do not 

possess the constitutionally conferred tools to navigate the dangerous seas of 

foreign affairs of which this power is a part. It is for this reason that the 

Constitution, well-established rules of statutory construction, over a century of 

precedent, and important concerns of federalism in our system of divided 

government require a holding that the District Court erred in refusing to enjoin the 

provisions of H.B. 56 challenged in this appeal. 
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