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INTRODUCTION

The Committee on International Security Affairs of the Association
of the Bar of the City of New York (the “Committee”) has considered the
legal and constitutional aspects of the President’s authority to order an
invasion of Iraq without Congressional approval, focusing on the sce-
nario of a large-scale invasion proposed by the Bush Administration for
the purpose of regime change, without either a prior attack by Irag on
the United States, an imminent threat of such an attack or evidence that
Iraq aided in the perpetration of the terrorist attacks of September 11,
2001. Our examination of the Constitution leads us to conclude that an
invasion of this nature would constitute a war within the contemplation
of the Founders and would thus require prior Congressional authoriza-
tion. We believe that such an invasion solely on the President’s orders
would deny Congress its Constitutionally-granted powers and could be
justified only by an excessively expansive notion of Presidential author-
ity, one unsupported by the plain text of the U.S. Constitution.

This report addresses the issue of the legality of a Presidentially-initi-
ated, large-scale invasion of Iraq in three steps:
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(1) An examination of the Administration’s stated rationale for
undertaking a large-scale invasion of Iraq;

(2) An analysis of the U.S. Constitution and other relevant law
underpinning the respective authority of the Congress and the
President to initiate such an invasion; and

(3) The conclusion of the Committee, based upon the forego-
ing analysis, that such an invasion of Iraq requires prior Con-
gressional authorization.

I. THE WHITE HOUSE IS LAYING THE GROUNDWORK FOR AN INVASION
OF IRAQ

Since 9/11, the Administration has taken an increasingly assertive,
proactive stance toward Irag. In October 2001, the White House noted
that evidence linked Irag and the al Qaeda organization which was re-
sponsible for the attacks of September 11, 2001, but found nothing spe-
cifically linking Irag to the attacks on the United States.®! In the State of
the Union Address on January 29, 2002, President Bush included Iraq in
the “axis of evil,” a list of those countries that sponsored terrorists and
possessed or were trying to acquire weapons of mass destruction (biologi-
cal, chemical, or nuclear weapons).? He suggested that the United States
needed to act quickly against these nations but proposed no specific ac-
tions.® In March, Vice President Richard B. Cheney made somewhat clearer
the Administration’s concerns regarding Iraq, a “possible marriage . . .
between the terrorist organizations . . . and weapons of mass destruction

1 See InenviewwihRidherd B.Cheney, Meetthe Press Mar. 24,2002 Wihrespedtiothe:
connectionbetweenlraganda Qaeda, {Wiehaventbeenabletophdownanyconnecion
thee ... We dsoovered, ad s shee been puid the alegeion tet are of e keed
rmeswmmarmnmmmmmmnﬂaggmmm

ardSaihnHmWEﬂLmebbd(trt

2 Prestiert George W. Bush, Saie dithe Union Addtess, Jan 29, 2002, avelble athifp/
wwwwhitehouse govinewstreleases/2002/01/20020129-11 himl. “States like these [North
Kaes len led adheremoitakes arsleanasded amrgbhesente

peaceditheward Byseekingwesponsafimassdestudion,theseregimesposeagaveand
goningdanger. Theycouidpovidetheseamsotarmarists, gvingthemithemeansiomeich
therhared Theycoudatadkouralesaratieptiobiedraithe Unied Sees”

3 1d.resmoonousceindneioneverisahiedargasgahervinasard

by, aspeidansdoseranddoser. TheUnied SeiescfAmeicawdnopemithevards
mostdangerous regimes o threaten uswih the world's most destrudive weapons”
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capability, the kind of devastating materials that Saddam used against
his own people in ‘88,” although no link to al Qaeda or other terrorist
organizations has yet been publicly shown or even claimed by the Ad-
ministration.* Recently, in a speech at West Point, the President made
clear that the United States could no longer “wait for threats to fully
materialize” but instead “must take battle to the enemy, disrupt his plans,
and confront the worst threats before they emerge.”®

By late January, newspapers had reported that the White House was
planning an invasion involving over 200,000 ground troops.® By May,
the Joint Chiefs of Staff had apparently convinced the Administration,
which seemed to regard an offensive as “all but inevitable,”” to postpone
the proposed invasion of Iraq at least until after the brutal Iraqi summer.

The Administration has also made pronouncements that the inva-
sion of Iraq is designed to replace that country’s leadership with one more
amenable to the United States’ current international goals. Secretary of
State Colin Powell said in recent testimony before the House Interna-
tional Relations Committee: “Regime change is something the United States
might have to do alone.”® Defense Secretary Donald Rumsfeld is quoted
in June, 2002, in a Defense Department Report document describing his
thoughts “that the world ‘would be a safer place if there were a regime
change’ in Iraq. He pointed out that the United States and a number of
its allies, backed by President Bush and the U.S. Congress, have expressed
agreement on this because every new day means another opportunity for
Iragi weapons programs to mature further. ‘To the extent they become
more mature,” he said, ‘obviously, the capabilities both for weapons of

4 See Inenviewwih Rchard B. Chengy, pamel

5. President George W. Bush, United States Miiary Academy Graduiation Speech, June 2,

2002.

6 Seegeredly PeerFad, Blasaddhastkbak, C HRIsTIAN Sa.M oniTorEN3L
2002401, (desatingUSinvesonpans)lenBiuce, Pentagondransupplansiornvasion

diag, H eraLp(Gasgon), Jan 31, 2002, at 11 (eqiainng Pentagon plans o use gound

froopstoexpel Hussen), WiamReesMogg, The countdown starts for Operation Saddam,

Tives (London)Feh 18 200 Featies(aiiizngVWhieHouseplrs BicSahmi, Cheney,
atMarine Base, Renforoes Bushis Sand OnWar Againgt Terror, NY.T  vesFeh1020Pa

A i . .
7S S Ry Commentary: Behind Plat onHussein,a SecretAgenda: Kiingweapons
inspedionswould dearway forwer, LAT  mves,Junel9 20 aB13

8 Siate Department Repat ‘Ponel says U'S. s Examining FulRange of Options onlirigy’
Feb.6,2002,ssuedbyU'S. Departmentof Saie iniemetional information Programs viened

at hiplisnosiaie goviopcalidlams02020606Hm
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mass destruction themselves, as well as the ability to deliver them, evolve
as well.””® Finally, in what has been called “one of the strongest and most
detailed explanations by a senior U.S. official of the need to oust Hussein,”*°
National Security Advisor Condoleeza Rice made a “moral case” for the
invasion of Iraq:

This is an evil man [Saddam Hussein] who, left to his own devices,
will wreak havoc again on his own population, his neighbors and,
if he gets weapons of mass destruction and the means to deliver them, on
all of us. It is a very powerful moral case for regime change . . .\We
certainly do not have the luxury of doing nothing . . .if Saddam
Hussein is left in power, doing the things that he’s doing now,
this is a threat that will emerge, and emerge in a very big way.*!

Thus, the Administration has made abundantly clear that such an
attack is based on long-term foreign policy, if not moral reasons, and not
on any concept of defending the United States from an imminent mili-
tary threat. Regardless of the validity of the rationale set forth by the
Administration, a massive campaign against Ilraq does not appear to the
Committee to be the type of emergency defensive action that is within
the exclusive authority of the President to undertake.

Il. THE PRESIDENT DOES NOT HAVE THE AUTHORITY TO ACT UNILAT-
ERALLY TO UNDERTAKE THE LARGE-SCALE INVASION CONTEMPLATED
(A) War Powers Clause
The text is simple: Only Congress has the authority to declare war
under Article I, Section 8, Clause 11 of the Constitution: “The Congress
shall have Power . . .To declare War . . .” On this there is no question.
Furthermore,

[T]he Founding Fathers drew a distinction between offensive
and defensive hostilities. — The records of the convention in-

9 Deferse DepartmentReport Aighanisiar; ragy, June 17,2002, issuedby US. Department

of Sae Inemaional Iomnation Pograms, viewed at hipllsibsiaegovtegionainedl

sasafighantext061 7dodipthim.

10.“Rioe Lays Out Case for Wer In rag Bush Adviser Cies Mo Reesons” W AsSHPosrT,
Aug. 16, 2002, at 1, reparted at hip/Awaashingtonpostcomnp-dyrarides/A21333-

2002Aug15.html.

11. Rice interview with BBC, reported at hitpihews bbc.couk/Lhiworidlamericas/

21934265, Aug. 15, 2002. Bradketsin original; emphasis added.
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dicate that this was done to preserve for the executive the power
to repel sudden attacks and to avoid the possible implication
that Congress was expected to conduct war . . .*?

As Louis Fisher notes, the Founders’ decision to use the word “de-
clare” instead of “make” left the President the limited and clearly delin-
eated power to “repel sudden attacks” against the United States.'®* The
difference between the respective war power authority of the two branches
can be explained as the difference between “defensive” military action
against actual or imminent attack; and all other military action which
constitutes “war” under the Constitution, the former being within the
authority of the President as Executive and Commander in Chief, the
latter within the exclusive authority of the Congress.'* The proposed in-
vasion does not come close to the exigent defense against imminent or

12 R Tug;T  HEWARPowER®REsoLUTIONI Td MPLEMENTATIOM THEORYANDPRACTICE, (1983, & 17
i -
13 Mess's. Medisonand Gertyjonyinroduced theamendmentio subsiiuie“‘dedare"for
‘make” They noted the change would “leae] o the Executive the power to repel sudden
atads”M Farand, The Records dfhe Federal Conventionof 1787 (fev.ed. 1937), &t 318,
dd n THe ConsTITUTIONOFTHEU NITED STATESOF AMERICA ANALYSIS AN b NTERPRETATIOCOgESSrH
Research Senvice (1992),at308, noie 1420.

See LasMg; Sidestepping Congress: Presidents Acting Under the UN and NATO 47
CaseW.R Es. L. R Ev. 1237 (1997) (@ouing thet the corsiiLiondl studure adopied by e
Famas s ‘fematally deerin s besc pindpes The authaiy © inise wer by wih
Cogess ThePrestertaoudadtuniaieralyanynareareardepdsucdenaied s A
number of leading commeniators suppart this view. See generdy J OHNHE LY,W AR AND
ResPoNsBILITY : CONSTITUTIONALLESSONSOF VIETNAMAN b TS AFTERMATHI®BL  ouisH ENkIN, CONSTITUTION-
AusM, DEMOCRAGYA N DFOREIGNAFFARS (IBJH  ARoLDH Ko HT HEN ATIONAL SECURITY CONSTITUTION:
SHARINGPo W E RAFTERTHE RANCONTRAAFFAR (190} M iIcHAEL J GLENNONC ONSTITUTIONALD IPLOMACY
(1990 LariFger Damosth, Constitutional Control Over War Powers: A Common Core of
Accountabiy in Demoaratic Soceties? D U. M M LR Ev. 181 (19%) (agungtet e
body of expetience of the matLre demoarades in et war-ancpeaoe dedsions refeds a
common core of commitment i democratic acoouniabiity.”). Seeao SCnRes 13
107 Cong. (2002) referredtio Senaie Faregn Relations Commitee (eqpressing hesense of
dEgegementwihoutspedicsaiuiny aLihazaioncradecaraionafwerunder Aide
| Sedn8 Cause 11 dite Cordiliondfthe Unied Seies)
U S» &g, WeBMWHig W ARPowERE) NDERTHE CoNsTITUTIONO FTHEU NITED STATES (1871)
a3840 'Congress hes e soke poner, under the aorstiLiion, b meke g dedaraiion fof
wajandipsandionarauhaizetecommencementoidiersiever... BuhssaLiea
dieertcasefomaddensie.. war Theaorsiuionesatihestemocenwhichths
govemment shal commence wars, the authority which may authorize, and the dedarations
dhersshaudbegnwer againstus”
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sudden attack contemplated by the Founders as within the Presidential
authority.

(B) War Powers Resolution 15

In response to perceived excesses by Presidents Lyndon B. Johnson
and Richard Nixon in initiating and expanding the war in South-East
Asia, Congress resolved in 1973 to clarify its sole authority to declare war.
The War Powers Resolution (the “WPR”) requires the President to report
to and regularly consult with Congress after unilaterally choosing to de-
ploy U.S. armed forces.?® Unless Congress otherwise authorizes the mili-
tary action, the WPR seeks to require the President to withdraw armed
forces within sixty days of deploying them. A Congressional declaration
of war or enabling resolution waives these requirements and gives the
President the full power to conduct a war. Some argue that the WPR is
ineffective or even unconstitutional as it seeks to alter the Constitutional
war powers framework and note that no President has recognized its con-
stitutionality. However, in large-scale conflicts, Presidents have sought Con-
gressional authorization, most notably in the most closely analogous military
action when President George H.W. Bush sought support of Congress for
the Gulf War of 1991.

(C) Arguments for Executive Authority to Initiate War

Some writers have argued that the Founders reserved for the President
the power to initiate wars and gave Congress the power merely to ratify them,
i.e., decide the legal status of the conflict initiated by the President.?”

BESe50 USC 8815411548,

16. The WPR seeks o preventthe Presidentfom abusing bath his aLiharity as Commander-
nChifand hisabilyorespondmore quiddy then Congress, asthe Presdertmay deploy

toops and underiake a miiaty adion thet does nat corsiiLie afresporse ba sudden o

quiddy enough o aeste asefUling prophecy-(het o remove US. forces inmedeigly

e deploying them would be iresponste and dangerowss). ff the President can commi

troops dfiensively and anly consut Congresswhen hostiies become inevigble (i .edot
andaskquesionsbien) henCongresshesnoreanarmoners Se LaiFdeDemosth, The
Corsfiviionel Resporshily of Congress for Miiaty Engegemens, @ A M.J.l NTLL.3B

(1999 (@guingthetinthe post CadWarera ismoeimpotantteneverohave ‘fobust

paiamentary debate and genuine delberation” before miary adion, as required by WPR

and the War Poners Cause). Sedvifa PatlF@gung tet Cogessore goaopia
fons araher meesuies dler milary deoyment are insulident deds agpist unibieral

admbythePesten),

17. Seegerely JonC. Yoo, The Continuation of Poiics by Other Means: The Origindl
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These writers deny the authority expressly granted to Congress under the
Constitution and argue in support of the President’s authority to under-
take unilateral action by positing that the President has the “inherent
executive authority” to initiate wars, as Commander-in-Chief under Ar-
ticle IlI, Section 2% and as part of his generic powers as President.’® This
argument, if accepted, gives the President wide-ranging powers to use force—
not just to repel a sudden attack but also to initiate full-scale offensives as
part of the war against terrorism.2® According to this view, Congress has
also waived its authority over the years by acquiescing to numerous wars
initiated by the President.?!

These arguments deny or miscast the plain text of the Constitution
granting Congress the sole authority to declare war. Conversely, no text
gives the President the discretion to deploy U.S. forces without Congres-
sional approval in the absence of a sudden danger to national security,
not even for the “moral” reasons or concerns of “emerging” threats cited
by the Administration.??

Understanding of War Powers 81 C A . L. R EV. 167 (199). Yoo agues thet the Founders
undersiood dechraions dfwernatas egebive auhoizaiononiesewerbuissamere

admonedgementby Congressthatthelegalstatuishad changed, frompeacetowar, between

the Unied Saesad ahoske seie kabried d reiors tebvidenoe commiied egernst

hosesaesnesditElandpUc thenakaiiaesonebes andaatsUS dizers

about the iderly of the new enemy. Yoo cas ths a Congressondl exerase of judicdl

powes.  Sedadh

18 SomearguethatthePresidenthasmoreexpidiandunchededauthorytousetheamed

foroes under Avide I, Secion 2 (Present shel be Cammander n Chf ofhe Amy and

Nawy dfhe Unied Saes, and dfhe mila ofthe severa siaies when caled b ad el

Saie d te Uid Saes) Seegenerdy Robatt] Debhuny&J0nC.Yoo, ThePestirts

the Nations That Harbor or Support Them S H ARV.LEP uB. PoLl'y 4872002

19 Se Yoo, sypanoel?,a252-256 (agungthet Prestentswar ponerswere connuer
fion of Biish and aoorid tredkions and thet 18h Gertury diizens expeced a ‘josterdl
fuevesedwihted tydpoedghsEowdizas))

DSee  Debhunty& Yoo, sypra noe 18,487 ([The Prestenthedtheinnete ponernat

iy such agarizaions’) Auhors are in he Ofice of Legel Coursel of he Departmertof
Jsie(udbradimbsaediEvanscite s Depater)

2LSee  JnmYoo,  CloatWar TheMsuseofHsioryinthe WarPowersDebete, OU.C oLa
LR Ev.1169, 1179 (1999) (@guing thet Congress has aloned the Presdent o assume the
e

2 Se DA JeremyTeiman, ATrusm Thatlsnt True? The Tenth Amendmentand Executive
War Power5LC  ATHULR  Ev.135, 189 (fesponding 1o Yoo and ohers who argue for

THE RECORD
386



INTERNATIONAL SECURITY AFFAIRS

Advocates of unilateral executive authority over war powers also claim
to bring an originalist understanding to the War Powers clause that con-
tradicts both the text and the clear (originalist) evidence that the Founders
wished to prevent the President from having strong war powers.?® Advo-
cates of inherent executive authority to initiate wars argue that the American
conception of executive war powers was largely shaped by Britain, even
though the colonies revolted from Britain in part as a reaction to the
excess of British executive power they had experienced.?* The President’s
role as Commander-in-Chief emphasizes civilian control over the military
and, absent an immediate threat to the nation requiring defense, only
gives him the power to execute Congress’ decision to commence a war.?

noreasedexecuivewar ponersbyarguing that such ponerscanonlycomefromatheory of

. e - . ,

Famas npdicatheay,antecordiuiordhsny othe Unied Seestriarse

ingponesnvesedintel egstietheBenuive’) Qicske Yooreed tedaeva”

uppat, and regulse he amed foroes (AL 12:16), dl pattand parod df conrdwhenand

howthe Unied Sieies goesover.

poner mostineeresied nwar, and most prone Dt & hes acoardingly; wih stded care,
vesiedthequesionawerntheLegshiure.” James Madison, Leter Fom JamesMedisonio

ThomesJeieson A2 1786 T HE WRITINGS 0RJ AMESM ADIsoN311,312(GaladHurt
Ed, 1906) (ded by Tetmen, spa  noe22 als?). Futemoe duingthe CorsiLional

Convention, nooneevensecondedamoiioniogvethe Presdentthe poneroniisiewears.

See 2R EcoRDOF THEFEDERAL CONVENTIONOF1787,  (MaxFaranded, 1937)(dedby Teiman,
upa noie 22, a 152). Fnaly, Medison aigued thet the sysem of chedks and belanoss
requiedthatCongessconiolthe dedsoniohiidiever: Thosewhoareibcondudaver

camatinthe netLie ofthings, be proper ar sae uooes, whether awer ought o be com
menced,continued,orconduded.” JamesMadison, HeMdiuisNo 1, in6T HE WRITINGS ORJAMES
M ADIson145(GaladHunted, 1906)

ASee Temen, 9pa  noe2al80(Yoostheaygnoeshegeariotsexpendedinhe
Revouiionary Eraibfieethe Unied Saiesfomiheprobemsassodaiedwintheexoessesdt
eeniveponerepeaiencedwhente Amencansiaieshedthe Saiuis o Engishcoonies.).
BEven Alexander Hamiton, onoe an advocate of constiutional monarchy, conceded thet the
ponersganiedthe Presdentwere muchinieriorothose ganied the King of Greet Bitain,
whocoud dedarewer andraise and regusie amies. | da
25.Hamionarguedatthe Corstiuional Convenionthettheexecuiveswarimefundions
were bhavethedredioncinerwhenauihoizedorbegun;nahinginhissaiementiothe

oninch . .
awa 5D eeate$ N THESEVERALSTATE CONVENTIONSO NTHE ADOPTIONO F THEFEDERALCONSTITUTION, AS
RecomMMENBY THEG ENERALCONVENTIOMNAT PHILADELPHIA | N1787, & 2b (oden Ht e A ed
19%).
speperakesnoposionwihrespediotheauhoiythePrestentmayhavetoenpoy
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Many Founders believed war declarations were simply not an executive
function.2®

(D) UN or NATO Authorization

Some scholars argue that the President may undertake a military ac-
tion without Congressional authorization if the UN or NATO has autho-
rized such an action.?” By this view, the purpose of the “declare war”
clause is to ensure that the decision to initiate war does not rest with just
one person. UN authorization avoids this problem, perhaps even more
effectively than does Congress’ authorization, because the Security Council
“is far less likely to be stampeded by combat fever than is Congress.”?® As
examples, proponents of this view observe that Presidents, on two previ-
ous occasions, have deployed U.S. forces pursuant to Security Council
authorizations: the Korean War? and the 1991 Gulf War.2°

UN or NATO authorization does not absolve the President of his Con-
stitutional duty to obtain Congress’ approval. Whether the Security Council
approves of an invasion of Iraq or not,* the Constitution requires Con-

teameadiotesnmiialyoperaionsoherrenwer, suchaspeacekeqaing dsasiermelef
pesocimeganisorshiorepnbeses tanng dfUS anddledioaesahcedardiele

26. Madison, HeMdusNo. 1., pa  noe23a 148 ‘Adecbrainthathereshdlbever
snoaneeicndansicdoesnatspposepeedgansbheeerEdisnn
ayesedanadmeedyeeaive”

Z. Seegenadly ThomasM Frandk&FaizaPatel, UNPoice AdioninLieuofWar: TheOd
Order Changeth,” 86 A M. J 1 NTL L 63(1991).

2B  |d.a74 Thepuposediheverdedaingdausevesbersuethathsiisiidesn

od natrestwih a sge parson. The new sysiem vess et iesporeially in he Seauiy

Cound, abaodywhere the most dvergentinieresis and perpedives ofhumenty are repre-

senied and where five of fiteen members have aveio poner!” | d.AsapadEmeed
restaining the Prestiart, i may be tue thet the Seauity Cound, medk up of diieert
martessesnhdaeianddenartigpdEineesssesld/patoete
wedAmeicanocetenCongess Suchsyppatseemsunkelyuderhedounsanoes.

29. Delahunty & Yoo, pa  noe 18 asH (Pehgpsthe most snicant qperaion eer
ased on the Presderts sole authorty oocurred during the Korean Wer, when Presdert
Trumen odered Unied Siaes troogps  ight a wer thet bsied for over three years and
resuiedinover 142000 American casLaties)).

N See A\ pa  noe 13 a 1266 (absenvng thet duing the Guf Wer, Richard B.
Cheney,the SeaetarydDeferse arguedthat Congressoralauihorizaionwesnotnecessaty

for UNkepproved adions).
31 Recerthsiory sugesisthattree ofve permenentmembers (Russa, Ching, Fance) o
the Secuity Coundwaouid opposeaninvesondfragy R ICHARD BUTLER T HEG REATESTTHREAT

IRAQW EAPONSOFMAsSD ESTRUCTION ANDTHEG ROWINGCRSS 0FG LOBALSECURITY 91,220-21(2000)
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gressional authorization for war. Treaty obligations, such as those under
the UN Charter or NATO Treaty, are equivalent to federal statutory law?2
and, as such, never trump the Constitution.

Arguments relying on the Korean and Gulf Wars as examples are un-
convincing. President Harry S. Truman’s order sending U.S. forces to Ko-
rea might be viewed as repelling a sudden attack—the North Korean inva-
sion had nearly overrun South Korea, threatening irreparable harm to U.S.
security interests.®* In any case, it appears that President Truman sought UN
approval as a fig leaf for acting without Congress; he*® had already ordered
American forces to defend South Korea before obtaining UN authorization®®

(desating Russen, French, and Chinese suppart forending sandions againgt g, despie
thebdkafragjoomplancewihUNwesponsingpedionregime, andsefnieresiedpolical
nolestortssyoaf

PSee  USCaos AtMd2(ThsCorsiionardel ansaihelniedSeieswhch
shelbemedenPusuancetheredfandal Treatiesmede, owhichshalbermede, underthe:

Auhotydite Unied Saies selbetesupeme LawdteLand).

BR ESTATEMENTTHIRD) 0 FFOREIGNRELATIONSL A W8111,Commentig) hiherdheraderasanod
theUniedSaes uesoinemaiorelanvandprovsonsainersiondlageementsaite

UniedSeesaes bpdioheBldR0 sardahepaborsiestidfors andiecuie:

mensdihe ConsiLiion andcamnathe ghveneliedtinvidbionafhem’).

34, Tiuman's adlvisers befeved thet the sudden North Korean atiack required animmediste

US. resporse: “Tosthywhie Kareais overun by unprovoked ammed atiackwould sata
desastrousdnandfevenisleadngmostprobeblytoworidwer.” JohnFoserDules&JomM.,

Alison, Telegram o Dean Acheson and Dean Rusk, June 25, 1950 (one day after the North
Koreannvesonbegen), agde  ahiphwwiumenbayogihslesopsdy cdedors!
koreafargetnveeki/elsy 3 1him. Tiuman regarded the Korean invasion as the beginning of
gererdSoveegyessandexpensonintherarEast Seegenady PhipC.JessupMemo-
randumafConversaiion, June25,1950, aedk  ahiphwwiumenbayogivhsiesoy
study_colectionskoreafargemveeklkw 4 1.him (summarizing discussionbetween Truman
andhisadvisarsaboutihe Kareen siuetion, isimplcations for Ching, Farmosa, and Southy

35, Truman, before the Korean W, had agreed thet he must seek Congressiondl auithorizar

fionbefore commiting U'S. troops 0 UN ar NATO miiary adions. Se g spa noe
13a124546( AlerRoosevelsdesth, Presdert TiumensentacablefomPoisdemsiaing
thatalagreemenismoMgU S toopcommimernisiothe UniedNatioswouldiisthave
obeapprovedhybohHousesofCongress). Sedn dal2h56(n1%LduingSerae
hearingsonNATO, [Under Secrelary of Siate Dean] Acheson. .. adknowledged thatthe reaty
goebreeEnEes)

FHB | d a 1261 (ndicaing that Truman had odered American support of South Korean

fooes, inthe fom o milary syppdles and ar and sea cove; before the Seauiy Gound
auhoizedsaiesprepeheinvesonbyNathKoes).
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and would have done so without receiving it.*” Likewise President George
H.W. Bush, despite obtaining UN authorization, sought and received
Congressional approval for the Gulf War.3®

(1) Security Council Resolution 678

The Administration may argue that not only does UN authorization
give the President authority to act without Congress, but that specifically,
President Bush already has a UN mandate to invade Iraq. This 1990 Reso-
lution states:

The Security Council . . . Acting under Chapter VII of the Charter
. . . Authorizes Member States co-operating with the Govern-
ment of Kuwait, unless Iraq on or before 15 January 1991 fully
implements Resolution 660 (1990) [calling for Iraq to withdraw
from Kuwait] and all subsequent relevant resolutions, to use all
necessary means . . . to restore international peace and security
in the area.*®

Congress stated in PL 102-1 that the President was “authorized to use
United States Armed Forces pursuant to United Nations Security Council
Resolution 678,74° and the subsequent relevant Security Council resolu-
tions referred to in Resolution 660 and thus incorporated into Resolution
678 (including those establishing the Iraq weapons inspection regime),
thereby extending Congressional authorization to such subsequent Secu-
rity Council resolutions. That this is so is indicated by the President’s
continued reporting to Congress under PL 102-1’s reporting requirements
regarding the United States’ efforts to enforce those subsequent Security
Council Resolutions and Congress’ acceptance of such reports.*
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Nonetheless, while it appears that Resolution 678 may still be in ef-
fect, and, further, a purely textual analysis of the Resolution may support
a broad interpretation of purpose extending even to authorization of
force for “regime change,”*? nonetheless, a review of that and the subse-
quent resolutions from the Security Council—along with a reading of the
debate surrounding the adoption of the Authorization for Use of Force
Against Iraq Joint Resolution—suggest that it did not authorize, intend
or even contemplate the use of force against Irag for “moral” reasons or
purposes of “regime change.” The Committee concludes, therefore, that
Resolution 678 does not provide authorization for the invasion contem-
plated by the Bush Administration.

(2) Security Council Resolution 1373

Even if UN authorization allowed the President to order American
forces into hostilities without Congress’ approval, Resolution 1373 passed
in response to the events of September 11, does not appear to the Com-
mittee to authorize the United States to invade Iraq for the purpose of
regime change or even moral reasons.*® In contrast, nothing in the plain,
operative text of Resolution 1373 authorizes any state to invade Iraq ab-
sent a connection with 9/11.#¢ There are also other flaws with citing Reso-
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lution 1373 as a blank check (e.g., the phrase “combat by all means”
appears in the preamble and is not binding). All this points to the fact
that the Resolution 1373 does not authorize the proposed war against
Irag.

(E) 1991 and 2001 Joint Resolutions of Congress

Congress has twice issued resolutions that might be used to support a
contention that Congress has already authorized a future war against
Iraq; yet, neither resolution currently applies. As noted above, President
George H.W. Bush sought and received Congressional authorization for
undertaking the Persian Gulf War’s Operation Desert Storm in January
1991 pursuant to Security Council Resolution 678 in the form of PL 102-1
(“Authorization for Use of Military Force Against Iraq Resolution™).* While,
as explained above, from 1991 to the present three Presidents have con-
tinued to report to Congress under PL 102-1 regarding the United States’
efforts pursuant to Security Council Resolution 678, and both the U.S.
and the British governments take the position that Resolution 678 con-
tinues in effect, neither the 1991 Authorization for Use of Military Force
Against Iraqg Resolution nor Resolution 678 were designed to authorize
conquest of Irag to achieve a change in regime.

More recently, in the immediate wake of 9/11, Congress authorized
the President to use armed force against “those nations, organizations or
persons he determines planned, authorized, committed, or aided the ter-
rorist attacks on September 11, 2001.7%6 This sweeping resolution requires
a connection with 9/11 and would only authorize war against Iraq if the
President had determined that Iraq had “aided” in perpetrating the at-
tacks. To date, the President has not made such a determination. It is
important to note that the United States has not announced any causal
link between the events of 9/11 and lIraq; Vice President Cheney has ac-
knowledged as much explicitly.*” It is thus clear the 2001 Joint Resolution
To Authorize The Use Of U.S. Armed Forces Against Those Responsible For
The Recent Attacks Launched Against The United States does not extend
to authorize war against Iraq for the stated purpose.
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(F) Congress’ Powers of Appropriation Are Insufficient

Some scholars argue that appropriations are a sufficient check, and
the primary one intended by the Founders, against the executive author-
ity to initiate war—Congress may simply refuse funding for further mili-
tary operations.® However, this check will often be useless against the
President. Under this theory, Congress may stop military actions once
troops have been committed. The action may end, damage may be done,
and lives (U.S. and foreign) may be lost well before the withdrawal of
funding is effective.*® It may also be dangerous to withdraw funding once
a large ground force has been committed.® This view of war powers is
backwards. Congress should not be in a position to decide merely how
many casualties the United States will accept but rather whether losses
need be incurred at all.

IIl. UNDER THE CONSTITUTION, THE PROPOSED INVASION IS A WAR

Under the Constitution, President Bush would have the unilateral
authority to commit U.S. troops to Iraq if he could show that such an
action constituted repelling a sudden or imminent attack or its modern
day equivalent. Under the scenario addressed herein, however, the Com-
mittee believes he must seek Congressional approval. There are three rea-
sons for this conclusion, which must be read cumulatively:

(1) The scale of the endeavor strongly suggests the action is a
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war” under Constitution (although scale alone is insufficient
to put the matter into the legislative domain as the type of war
requiring Congressional authorization). The United States Dis-
trict Court for the District of Columbia had “no hesitation in
concluding that an offensive entry into Iraq by several hun-
dred thousand United States servicemen . . . could be described
as a ‘war’ within the meaning of [the War Powers Clause].”®!
(Congress is more likely to acquiesce to unilateral executive de-
cisions to deploy relatively small forces,>? but despite any such
acquiescence, Congress cannot waive its Constitutional war
powers.)

The deployment of 200,000 or more troops (or, indeed, even
a “smaller” invasion in conjunction with massive air attack) is
practically and qualitatively different from the scale of other
recent U.S. military interventions, except for the Vietnam and
Gulf Wars; in each of these two conflicts, the President specifi-
cally sought and received Congressional authorization. The Tonkin
Gulf Resolution, while passed by Congress as a reaction to largely
fabricated events, shows that even President Johnson believed
he was Constitutionally compelled to attempt to obtain Con-
gress’ authorization before beginning a full-fledged war in Vietnam.
President Johnson likely abused his authority to send troops to
Vietnam. More important, in the context of this discussion on
the separation of war powers, is how he might have abused his
authority. President Johnson’s actions, if anything, affirmed
the legitimacy of the War Powers clause because he actively sought
Congressional authorization for the Vietnam War.%?

(2) The invasion of Iraq for the purpose of regime change is
plainly not for the purpose of repelling a sudden or imminent

BlLSee Delumsv.Bush, T2F.Supp.1141,1146(D.D.C.1990). Seeakd  Bruce Ackerman,
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attack, as discussed above. Iraq has not, since the end of the
1991 Gulf War, used force against or directly threatened the
United States (aside from attacks on allied airplanes in the no-
fly zones). According to the National Security Advisor, any threat
that Iraq poses is not of an immediate nature; if it were, the
President would have proposed an immediate action, or, already
acted on his own authority. To deem an invasion of Iraq repel-
ling a sudden or imminent attack under these circumstances
dangerously distorts the intent of the Founders.

(3) In the case of repelling a “sudden attack,” or even the
modern day equivalent such as disrupting a terrorist operation
about to commence, time limitations help to provide an under-
standing of the boundary between executive and legislative war
powers. The President has the authority and obligation to repel
sudden attacks because the unitary Executive can react more
quickly than Congress. In such cases there is time to deliberate.
Perhaps a President who fears that his war plans will be rejected
would not want to subject them to Congressional scrutiny. It is
in precisely this situation, however, that the decision is not the
President’s to make alone; he must convince Congress®* not only
of the justness of the cause but the legitimacy of the means.

CONCLUSION

The Committee has set forth its reasoning and conclusion that the
President needs Congressional authorization to launch a large-scale inva-
sion of Iraq for the purpose of regime change or on “moral” grounds set
forth.®® Some may disagree with this conclusion. However, when the President
seeks to take the nation from a state of peace to a state of war for reasons
other than defense against actual or imminent attack, however valid those
reasons may be, the Republic deserves—and the Constitution requires—a
Congressional debate over whether to authorize such a war. Swift action
in defense of the nation and enforcement of legislation are the President’s
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obligations; decision-making from reasoned deliberation and determin-
ing America’s long-term security interests is Congress’.

Administration officials, former White House officials, members of
Congress, and scholars have argued for and against removing Saddam
Hussein, and even those who agree he must be ousted, disagree as to whether
using ground troops and a massive air assault in a large scale endeavor is
the best means.®® As such, the prudence of offensive military action—
from the perspective of U.S. national security—is far from self-evident.
This controversy necessarily requires open and public debate about the
merits of a war against Iraq to effect regime change. Such deliberation in
Congress and amongst citizens—before using force—is the hallmark of a
democratic republic, as conceived of by the Founders and written in the
Constitution. The President can best facilitate this necessary debate and
honor the Constitutional separation of powers by requesting authoriza-
tion from Congress for his proposed military action before acting.

August 2002
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