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Background 

2010 and 2011 were tumultuous years in the City of New London.  In the midst of an 

economic downturn that resulted in the City’s highest unemployment level in 50 years, 

beginning on September 1, 2011, scores of citizens convened in the City’s Hide Park to protest 

what they saw as an increasing divide emerging between the City’s richest and poorest residents.  

Over the next several days, hundreds more protesters joined the movement, marking the 

beginning of what became a four-week “occupation” of Hide Park by the protesters.   

Although the protesters were loosely organized, three individuals emerged as the group’s 

leaders:  Jordan Webber, a charismatic, rebellious political science major at New London 

University; Abby Douglas, a fiery freelance journalist; and Matthew Phelps, a retired civil 

servant (or so people thought).  In reality, Phelps, was an undercover police officer with the City 

of New London Police Department (NLPD) who infiltrated the protesters and was providing 

information regarding the protest to NLPD headquarters and its uniformed patrolmen stationed in 

Hide Park.   

On September 28, 2011, one of the protesters, Michael Franklin, began to videotape 

Phelps after becoming suspicious that Phelps was an undercover police officer.  While Franklin 

videotaped Phelps, an on-duty and uniformed officer named Bryan Lockte saw Franklin making 

the recording.  Officer Lockte suspected that Franklin was going to use the video to expose 

Phelps as an undercover officer and, for that reason, Officer Lockte detained Franklin, grabbed 

and searched the contents of his cell phone, and found the video that Franklin had just recorded 

of Phelps.  Officer Lockte arrested Franklin for violating the City of New London’s wiretapping 

law, which provides: 

A person commits wiretapping when he knowingly and intentionally intercepts 
another person’s electronic or oral communications, unless he does so with the 
consent of all of the parties to such communication.  
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To “intercept” means to secretly hear, secretly record, or aid another to secretly 
hear or secretly record the contents of any electronic or oral communication 
through the use of any intercepting device by any person other than a person 
given prior authority by all parties to such communication. 

Procedural History 

The City of New London District Attorney ultimately decided not to prosecute Franklin 

for violating the wiretapping law.  Nonetheless, on November 3, 2011, Franklin sued Officer 

Lockte in federal court, claiming that (1) his First Amendment rights were violated when Lockte 

arrested him for videotaping a police officer during the course of his duties and (2) his Fourth 

Amendment rights were violated when Officer Lockte searched the contents of his cell phone.  
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AFFIDAVIT OF OFFICER BRYAN LOCKTE 

1. I am a police officer with the City of New London Police Department 

(NLPD) and have been with the NLPD for over 15 years.  From September 2, 2011 through 

October 4, 2011, I was assigned to patrol Hide Park during the Occupy Hide Park protests.   

2. Because of my extensive experience in law enforcement and my prior 

days as a Marine, one of my primary tasks was to ensure the safety of our undercover officer, 

Matthew Phelps.  In the early days of the Hide Park protests, the NLPD feared that the protesters 

would take their movement from Hide Park and infiltrate other public areas within New London.  

Officer Phelps was placed undercover to learn of the protestor’s plans as they developed and 

give the NLPD time to mobilize and react accordingly.  

3. Once undercover, Officer Phelps quickly infiltrated the movement’s 

leadership.  He, along with Jordan Webber and Abby Douglas, were revered by the other 

protestors and it was clear that the other protestors would follow any commands or instructions 

given by the leadership triumvirate.   

4. On several occasions, Webber and Douglas suggested that they take the 

Occupy Hide Park movement to other areas of New London, including the historic Tower of 

New London and the Tower Bridge.  Officer Phelps convinced Webber and Douglas that the 

better course of action was to remain in Hide Park rather than disperse throughout the City.   

5. Throughout the protests, it was very common for the protestors to video 

their crusade and post the videos on a website called “99percent.com.”  This website became one 

of the primary ways in which the protestors shared ideas and information.   

6. On September 28, 2011, I noticed that Michael Franklin, one of the 

Occupy Hide Park protesters, was videotaping Officer Phelps.  As one of the movement’s 

leaders, it was not unusual for Officer Phelps to be videotaped while giving a speech or 
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directions to the protestors, but Franklin was videoing Officer Phelps while Officer Phelps was 

speaking to one of our uniformed officers.  

7. Immediately, I became concerned that Officer Phelps’ cover was blown.  I 

also believed that Franklin intended to post his video to the “99percent.com” website.  Because 

the protests had intensified somewhat over the proceeding days and similar protests in other 

cities were becoming increasingly violent, I thought that if the video were posted with an 

insinuation that Phelps was an undercover officer, the safety of Officer Phelps could be 

jeopardized.  I also became concerned that the otherwise peaceful and civil relationship that had 

developed between the NLPD and the protestors would change drastically and that there was a 

high likelihood that violence would ensue.  I note, however, that as of September 28, 2011, none 

of the Hide Park protestors had been arrested for any reason whatsoever.   

8. I approached Franklin and asked whether he had consent from Phelps and 

the officer with whom he was speaking to videotape their conversation.  Franklin responded, 

“What do you think?  He is in a public place and people have been videotaping him for weeks.  

Why would I need permission?”  Accordingly, because Franklin did not appear to have 

permission to video Phelps, I asked Franklin to refrain from videotaping the conversation.  I did 

not intend to arrest Franklin until he said, “Wait, a minute, he is one of you.”  At that moment, I 

grabbed Franklin’s phone to prevent him from posting the video to the “99percent.com” website.  

With technology these days, it takes less than a few seconds to post such content, so I had to act 

quickly.  I asked Franklin whether he had posted his video yet.  Franklin responded, “Maybe I 

did, maybe I didn’t.  What’s it to you?”   

9. As a result, I had no choice but to access the video content of Franklin’s 

phone.  It was the quickest way for me to check whether the video had been uploaded.  If the 
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video had been uploaded, the NLPD would have little time to protect Officer Phelps and 

maintain order among the protestors.  Upon searching the video application of Franklin’s phone, 

which was still open, I found a posting of the video in draft form that fortunately had not yet 

been added to “99percent.com” message boards.  Appended to the video was a message that 

posed the question, “Why is Phelps so chummy with the NLPD?” 

10. Accordingly, I arrested Franklin for violating New London’s wiretapping 

law.   

/s/ Bryan Lockte 
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UNITED STATES DISTRICT COURT  
DISTRICT OF NEW LONDON 

Docket No. 11-114420 
  
 
 

Michael Franklin, 
Plaintiff, 

v. 
Bryan Lockte, 

Defendant. 
 

  
 

MEMORANDUM AND ORDER 
 

 
SHPIGEL, J.: 

This matter comes before this Court on Defendant Bryan Lockte’s motion for summary 

judgment.  Upon consideration of the submissions of the parties and the relevant law, the Motion 

is GRANTED. 

RELEVANT BACKGROUND 

This case involves an incident that occurred in Hide Park during the Occupy Hide Park 

protests.  On September 28, 2011, Officer Bryan Lockte arrested plaintiff Michael Franklin for 

videotaping Matthew Phelps, one of the protest’s leaders who also happened to be an undercover 

officer working for the City of New London Police Department (NLPD), without consent in 

violation of the city’s wiretapping law.  One of Officer Lockte’s primary motivations for making 

the arrest was to prevent Officer Phelps’ cover from being blown.  Upon making the arrest, 

Officer Lockte took possession of Franklin’s cell phone to make sure that the video had not yet 

been posted to “99percent.com,” the website that was used by the Hide Park protestors for 

sharing thoughts and information.  Fortunately, the video had not been posted and Officer 
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Phelps’ cover was not blown.  The Occupy Hide Park protests continued for several days 

following Franklin’s arrest.  

Officer Lockte has moved for summary judgment on Franklin’s First and Fourth 

Amendment claims on the ground of qualified immunity.  Officer Lockte argues that there was 

no violation of Franklin’s constitutional rights and that even if Officer Lockte’s conduct did 

violate Franklin’s rights, those rights were not “clearly established” at the time of the violation.  

Qualified immunity is a legal doctrine that shields government officials from liability from civil 

damages in a 42 U.S.C. § 1983 action “insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reasonable person would have known.”  

Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  Thus, government officials are entitled to 

qualified immunity unless:  (1) the facts that a plaintiff has alleged or shown make out a 

violation of a constitutional right; and (2) the right at issue was clearly established at the time of 

the defendant’s misconduct.  Pearson v. Callahan, 555 U.S. 223 (2009).  “A right is ‘clearly 

established’ if, at the time of the alleged violation, ‘[t]he contours of the right . . . [were] 

sufficiently clear that a reasonable official would understand that what he is doing violates that 

right.’”  Giragosian v. Bettencourt, 614 F.3d 25, 29 (1st Cir. 2010) (quoting Maldonado v. 

Fontanes, 568 F.3d 263, 269 (1st Cir. 2009)).    

For reasons set forth further below, we agree with Officer Lockte that there were no 

constitutional violations here and therefore do not address the second prong of the qualified 

immunity analysis. 

ISSUE 1: Did Officer Lockte Violate Mr. Franklin’s First Amendment Rights When He 
Arrested Him for Violating the City of New London’s Wiretapping Law? 

The First Amendment provides, in relevant part, that “Congress shall make no law . . . 

abridging the freedom of speech, or of the press.”  At issue here is whether Officer Lockte 
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violated Franklin’s rights under the First Amendment’s free speech and free press clauses when 

Officer Lockte arrested Franklin for violating New London’s wiretapping law.  The Court 

answers that question in the negative and also holds that Officer Lockte is entitled to qualified 

immunity on Franklin’s First Amendment claim.   

Franklin asserts that his arrest was a direct interference with his right to observe and 

document the conduct of law enforcement officers carrying out their duties in a public place.  

Contrary to Franklin’s position, his recording of the Officer Lockte was not protected by the First 

Amendment.  Kelly v. Borough of Carlisle, 622 F.3d 248 (3d Cir. 2010), is instructive.  In Kelly, 

the Third Circuit held that it was not clearly established that a citizen had a First Amendment 

right to videotape police officers exercising their duties in a public place.  In Kelly, the plaintiff 

was arrested for videotaping a police officer who had pulled over the vehicle in which Kelly, the 

plaintiff, was a passenger.  Id. at 252.  The officers charged Kelly with violating the 

Pennsylvania Wiretapping Act.  Id.  After the local district attorney dropped the charges, Kelly 

filed a § 1983 action against the individual officers and the town, alleging that the officers 

violated his First and Fourth Amendment rights when they arrested him.  Id.  The officers moved 

for summary judgment on qualified immunity grounds, and the district court granted their 

motion, holding that the officer was entitled to qualified immunity on Kelly’s § 1983 claim.  Id. 

at 252-53. 

The Third Circuit affirmed the District Court’s decision.  When analyzing whether Kelly 

had a clearly established First Amendment right to record the officer, the court looked to its own 

decisions, as well as the decisions from other federal circuits and federal district courts.  Based 

on its review, the Third Circuit determined that, although some cases recognized a general right 

to record matters of public concern, they did so only in passing.  Id. at 261.  Further, the Court 
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held that “there was insufficient case law establishing a right to videotape police officers during 

a traffic stop to put a reasonably competent officer on ‘fair notice’ that seizing a camera or 

arresting an individual for videotaping police during the stop would violate the First 

Amendment.”  Id. at 262.  See also Szymecki v. Houck, 353 Fed.Appx. 852 (4th Cir. 2009) 

(holding that there is no clearly established First Amendment right to record police activity on 

public property); Matheny v. County of Allegheny, 2010 WL 1007859 (W.D. Pa. March 16, 

2010); Gravolet v. Tassin, 2009 WL 1565864 (E.D. La. June 2, 2009). 

Based on this persuasive authority, it would stretch the bounds of reason to hold that 

there was a violation of Franklin’s First Amendment rights, particularly given the legitimate law 

enforcement concerns involved here.  Officer Phelps was an undercover officer at the time he 

was videotaped and Officer Lockte had reason to believe Franklin sought to expose Officer 

Phelps as an undercover officer.  As it turned out, Lockte’s suspicions were well-founded.  

Indeed, the Department of Justice has taken the position that a person may not record public 

police activity where “the person engages in actions that jeopardize the safety of the officer, the 

suspect, or others in the vicinity, violate the law, or incite others to violate the law.”  Letter dated 

May 14, 2012 from Jonathan M. Smith, Chief, Special Litigation Section, U.S. Department of 

Justice Civil Rights Division, to Mark H. Grimes Baltimore Police Department Office of Legal 

Affairs and Mary E. Borja Wiley Rein LLP, at 6 (available at 

http://www.justice.gov/crt/about/spl/documents/Sharp_ltr_5-14-12.pdf). 

Moreover, if there is no First Amendment right to videotape quintessential matters of 

public discourse, such as Supreme Court arguments, criminal trials, or public meetings, then it 

must follow that there is no First Amendment right to do what Mr. Franklin did here.  Neither the 

Supreme Court, nor the Fourteenth Circuit Court of Appeals has ever held that there is a First 
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Amendment right to video police officers during the course of their duties, and this Court will 

not do so under these circumstances.  

ISSUE 2: Did Officer Lockte Violate Mr. Franklin’s Fourth Amendment Rights When 
Officer Lockte Searched the Contents of Mr. Franklin’s Cell Phone? 

The Fourth Amendment to the United States Constitution provides that “the right of the 

people to be secure in their . . . effects, against unreasonable searches . . . shall not be violated.”  

It is well established that searches conducted without a warrant are per se unreasonable, subject 

to certain “jealously and carefully drawn” exceptions.  Jones v. United States, 357 U.S. 493, 499 

(1958).  One such exception is a search incident to arrest, which allows officers to search an 

arrestee’s person and the area within the arrestee’s immediate control.  Chimel v. California, 395 

U.S. 752, 762-63 (1969).  This type of warrantless search is permitted based on the need to 

protect an officer’s safety and to prevent the arrestee from destroying evidence (id.) and may 

extend to an arrestee’s personal effects.  United States v. Robinson, 414 U.S. 218, 236 (1973).   

Here, I consider whether an officer may search the data within an arrestee’s cellular 

phone without a warrant.  Neither the United States Supreme Court nor this Circuit has 

considered this specific issue, but I find that the reasoning of the Fifth Circuit in United States v. 

Finley, 477 F.3d 250 (5th Cir. 2007), and the Fourth Circuit in United States v. Murphy, 552 F.3d 

411 (4th Cir. 2009), persuasive.   

In Finley, officers seized the defendant’s cellular phone, which was found on his person, 

incident to a drug arrest.  Later, at another location, the officers interviewed the defendant, at 

which time they searched the phone’s call records and text messages and questioned him about 

them.  A number of the text messages related to narcotics dealings and were subsequently used 

in the prosecution.  The Fifth Circuit concluded that the warrantless search of the contents of the 

defendant’s cell phone was a lawful search incident to arrest.  The Fifth Circuit classified a cell 
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phone as an item “immediately associated” with the defendant’s person “because it was on his 

person at the time of arrest.”  Id. at 260 n.7.  Accordingly, the Court concluded that the search of 

the defendant’s cell phone was lawful.  

Similarly, in Murphy, the Fourth Circuit ruled that a federal agent was authorized to 

conduct a warrantless search of the contents of a cell phone properly seized as evidence by state 

law enforcement officers weeks earlier.  The cell phone at issue in Murphy was seized by a state 

trooper from the person of the defendant upon his arrest for obstruction of justice following a 

traffic stop.  An inventory of the vehicle in which the defendant was a passenger was initiated at 

the scene and subsequently completed at the sheriff's department.  The cell phone seized from the 

defendant, along with other cell phones recovered from the vehicle, were examined during the 

inventory at the sheriff’s department and determined to contain possible incriminating evidence, 

so they were logged in as evidence.  The evidence in the case was later turned over to the Drug 

Enforcement Administration (“DEA”), and a DEA agent examined the defendant’s cell phone 

without obtaining a search warrant.  The agent discovered several text messages from an 

individual who later identified the defendant as his drug supplier.  The Fourth Circuit ruled that 

“once the cell phone was held for evidence, other officers and investigators were entitled to 

conduct a further review of its contents, as [the DEA agent] did, without seeking a warrant.”  552 

F.3d at 412 (citing United States v. Edwards, 415 U.S. 800, 802-03 (1974)). 

Many other courts have reached conclusions similar to that of the Fifth Circuit in Finley 

and the Fourth Circuit in Murphy.  See, e.g., United States v. Mercado-Nava, 486 F. Supp. 2d 

1271, 1275-79 (D. Kan. 2007) (finding that the a search of the defendants’ cell phones by 

accessing stored numbers was justified as a search incident to arrest); United States v. Parada, 

289 F. Supp. 2d 1291, 1304 (D. Kan. 2003) (holding that an agent could “search or retrieve, as a 
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matter of exigency, the cell phone’s memory of stored numbers of incoming phone calls, in order 

to prevent the destruction of this evidence”).  

Here, I find that the warrantless search of Franklin’s cellular phone was justified as 

incident to a valid arrest.  The cellular phone on which the video was recorded can be used to 

immediately post the video to the internet, making the video instantaneously viewable to 

thousands of already-agitated protestors.  This very function made it imperative for Officer 

Lockte to quickly  preserve evidence and maintain the safety of Officer Phelps.  By seizing and 

searching Franklin’s cellular phone, Officer Lockte prevented Franklin from posting his video of 

Officer Phelps to the “99percent.com” website, thereby protecting the identity of an undercover 

police officer.  Accordingly, I find that Lockte did not violate Franklin’s Fourth Amendment 

when he viewed the contents of Franklin’s cellular phone without first obtaining a warrant. 

Conclusion 

Defendant’s motion for summary judgment is GRANTED. 

Dated:  March 15, 2012 

/s/ Irina Shpigel 
United States District Court Judge for the 
District of New London  
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UNITED STATES COURT OF APPEALS FOR THE  
FOURTEENTH CIRCUIT  

 
Docket No. 12-114420 

  
 
 

Michael Franklin, 
Plaintiff-Appellant, 

v. 
Bryan Lockte, 

Defendant-Appellee. 
 

  
 
BEFORE Brownstein, Vicari, and Van Dyke, Circuit Judges. 
 
BROWNSTEIN, Circuit Judge. 
 

On November 3, 2011, plaintiff Matthew Franklin filed suit against Bryan Lockte under 

42 U.S.C. § 1983 for violation of his First and Fourth Amendment rights.  On March 15, 2012, 

the District Court granted the Defendant’s motion for summary judgment on both counts.  This 

appeal followed.1  The question presented is whether the District Court correctly concluded that 

there was no violation of Franklin’s First and Fourth Amendment rights.  We disagree with the 

findings of the District Court and reverse for reasons set forth below.  

Qualified Immunity 

Government officials are entitled to qualified immunity from personal liability arising out 

of a 42 U.S.C. § 1983 action.  See Harlow v. Fitzgerald, 457 U.S. 800 (1982).  The qualified 

immunity doctrine is intended to balance “two important interests — the need to hold public 

officials accountable when they exercise power irresponsibly and the need to shield officials 

                                                 
1  The District Court’s March 15, 2012 decision, familiarity with which is assumed, 

contained a thorough and detailed recitation of the facts in this case that will not be 
repeated here.  
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from harassment, distraction, and liability when they perform their duties reasonably.”  Pearson 

v. Callahan, 555 U.S. 223, 231 (2009).   

Traditionally, the courts have applied a two prong test in analyzing whether or not a 

public official is entitled to qualified immunity.  The court must decide:  (1) whether the facts 

alleged or shown by the plaintiff make out a violation of a constitutional right; and (2) if so, 

whether the right was “clearly established” at the time of the defendant’s alleged violation.  

Whether a right was “clearly established” depends on (1) the clarity of the law at the time of the 

alleged violation and (2) whether a reasonable defendant would have understood that he was 

violating plaintiff’s constitutional rights, given the particular facts.  Maldonado v. Fontanes, 568 

F.3d 263, 269 (1st Cir. 2009).  The court needs to determine whether the law at the time of the 

violation gave the defendant fair warning that his conduct was unconstitutional.  Id. at 269.  See 

also Hope v. Pelzer, 536 U.S. 730, 740 n.10 (2002) (the clearly established law component of 

qualified immunity analysis is designed to ensure that officers have fair warning that their 

conduct may subject them to possible liability).   

Matthew Franklin’s First Amendment Claim 

The First Amendment to the United States Constitution provides, “Congress shall make 

no law . . . abridging the freedom of speech, or of the press.”  However, there are exceptions to 

this rule and not all speech is protected.  The issue before us is whether Officer Lockte violated 

Mr. Franklin’s First Amendment Rights when he arrested him for violating New London’s 

Wiretapping Law.  

First Amendment protection applies to news gathering and the dissemination of 

information and “[t]here is an undoubted right to gather news ‘from any source by means within 

the law.’”  Branzburg v. Hayes, 408 U.S. 665, 681-82 (1972).  Moreover, “it has generally been 

held that the First Amendment does not guarantee the press a constitutional right of special 
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access to information not available to the public generally.”  Id. at 684,  In other words, the right 

to gather such news and information also extends to ordinary citizens and citizen journalists 

alike.   

Recording governmental officers engaged in public duties is a form of speech through 

which private individuals may gather and disseminate information of public concern, including 

the conduct of law enforcement officers.  The right to videotape public officials under the First 

Amendment has been recognized in many court opinions, most recently in Glik v. Cunniffee, 655 

F.3d 78 (1st Cir. 2011). 

In Glik, the plaintiff was arrested after openly using his cell phone to record three police 

officers arresting a suspect on Boston Common.  The plaintiff was charged with criminal 

violation of the Massachusetts wiretap act.  Plaintiff alleged that the police officers violated his 

First Amendment right to record police activity in public and brought suit under 42 U.S.C § 

1983.  The First Circuit found in favor of the plaintiff in regard to his First Amendment claim, 

framing the question presented and its answer as follows:  

[I]s there a constitutionally protected right to videotape police carrying out their 
duties in public?  Basic First Amendment principles, along with case law from 
this and other circuits, answer that question unambiguously in the affirmative.   

Id. at 82. 

The Court also pointed out the importance of such information gathering:   

Gathering information about government officials in a form that can readily be 
disseminated to others serves a cardinal First Amendment interest in protecting 
and promoting the free discussion of governmental affairs. 

Id.  

Like the plaintiff in Glik, Franklin sought to record the activity of Officer Phelps in a 

public place.  Officer Phelps was carrying out his law enforcement duties in plain view, and was 
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accustomed to being recorded for the 99percent.com website.  Franklin’s “peaceful” filming did 

not violate any time, place and manner exceptions under the First Amendment.   

Moreover, Franklin’s not being a member of the traditional media should afford him no 

less protection under the First Amendment than that which is given to professional journalists.  

Upon a reading of the facts, it appears that Franklin’s actions fell within the bounds of the 

Constitution’s protections.  And, holding that there is a First Amendment right to record police 

activity advances important policy concerns, including ensuring police accountability to the 

public and strengthening the public’s faith in law enforcement.  

As for the second prong in the analysis for qualified immunity, we turn our attention 

briefly to whether Franklin’s right to film was clearly established and hold, in no uncertain 

terms, the right was clearly established at the time of the violation.  Glik, 655 F.3d at 82 (“[b]asic 

First Amendment principles” and federal case law “unambiguously” establish that private 

individuals possess “a constitutionally protected right to videotape police carrying out their 

duties”); Smith v. Cumming, 212 F.3d 1332, 1333 (11th Cir. 2000) (recognizing the “First 

Amendment right . . . to photograph or videotape police conduct”); Fordyce v. City of Seattle, 55 

F.3d 436, 439 (9th Cir. 1995) (recognizing the “First Amendment right to film matters of public 

interest”).  See also Letter dated May 14, 2012 from Jonathan M. Smith, Chief, Special 

Litigation Section, U.S. Department of Justice Civil Rights Division, to Mark H. Grimes 

Baltimore Police Department Office of Legal Affairs and Mary E. Borja Wiley Rein LLP 

(available at http://www.justice.gov/crt/about/spl/documents/Sharp_ltr_5-14-12.pdf). 

Accordingly, we reverse the District Court’s findings on Franklin’s First Amendment 

claim. 
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Matthew Franklin’s Fourth Amendment Claim 

We also find that Officer Lockte’s search of Franklin’s cellular phone violated the Fourth 

Amendment.  The Fourth Amendment to the United States Constitution provides, in pertinent 

part:  “The right of the people to be secure in their persons, houses, papers, and effects, against 

unreasonable searches and seizures, shall not be violated . . . .”  The precise question that 

concerns us here is whether the police may lawfully search the contents of a cell phone incident 

to lawful arrest without first obtaining a search warrant.  In answering this question, we are 

called upon to reconcile decades of precedent with substantial privacy interests.  

The Supreme Court has articulated various bases upon which a warrantless search of a 

person may be conducted.  Among them, the search-incident-to-arrest exception to the warrant 

requirement is justified on the twin grounds of officer safety and preventing the destruction of 

evidence.  Chimel v. California, 395 U.S. 752, 763 (1969).  Courts commonly uphold 

warrantless searches of cellular phones under the searches-incident-to-arrest exception to the 

warrant requirement, generally reasoning that a cellular phone differs little from a basic pager, 

address book, or cigarette box, all of which may be lawfully searched incident to a suspect’s 

arrest.  See, e.g., United States v. Rodriguez, 995 F.2d 776 (7th Cir. 1993).  These courts may 

also justify warrantless searches on the tenuous ground that electronic data is prone to lightning-

quick destruction or automatic disappearance.  On the other hand, a minority of courts have 

struck down the search of a cellular phone incident to arrest.  See, e.g., United States v. Wall, 

2008 WL 5381412, at *3-4 (S.D. Fla. Dec. 22, 2008); United States v. James, 2008 WL 

1925032, at *10 n.4 (E.D. Mo. Apr. 29, 2008); United States v. LaSalle, 2007 WL 1390820, at 

*7 (D. Haw. May 9, 2007).   

With this background in mind, we turn to the case law that signposts the road before us.  

We begin with Chimel v. California, 395 U.S. 752, 763 (1969), where the Court declared that 
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when an arrest is made, “it is reasonable for the arresting officer to search the person arrested in 

order to remove any weapons that the latter might seek to use in order to resist arrest or effect his 

escape” and also “to search for and seize any evidence on the arrestee’s person in order to 

prevent its concealment or destruction.”   

Four years after Chimel, the Supreme Court decided United States v. Robinson, 414 U.S. 

218 (1973).  In Robinson, a police officer arrested the defendant and then proceeded to search 

him.  Because he could not determine the precise size or consistency of an object he felt in the 

defendant’s breast pocket, the officer removed it.  The object was a cigarette package, within 

which the officer found 14 gelatin capsules of heroin.  Reversing the appellate court, the 

Robinson majority stated the “general authority” in absolute terms:  once there is a “custodial 

arrest” a “full search of the person” requires “no additional justification.”  We find that under 

Robinson, the seizure of the cell phone from Michael Franklin’s person was lawful within the 

Fourth Amendment as the seizure incidental to a lawful arrest.   However, although the cell 

phone initial seizure here may be justified on exigent circumstances, justifying its subsequent 

search on the same ground would stretch the exigency exception to unimaginable proportions.  

The subsequent search of the cell phone is a distinct issue for the purposes of the Fourth 

Amendment analysis.  

As a general principle, a search incident to an arrest may reach as far as the area within 

arrestee’s “immediate control.”  In Chimel, the Court construed that phrase to mean the area 

from within which arrestee might gain possession of a weapon or destructible evidence.  This 

would suggest that, at a minimum, the cell phone must itself be located within that physical area 

that constitutes the area in the “immediate control” of the arrestee.  Here, however, while the cell 

phone was arguably within Franklin’s reach, the cell phone was firmly in the hands of Officer 
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Lockte.  Firmly in Lockte’s hands, the cell phone poses issues similar to that of a container.  

With respect to searches of containers that have already been secured by police incident to an 

arrest, the Court’s opinion in United States v. Chadwick, 433 U.S. 1 (1977), is instructive. 

In Chadwick, the defendants were arrested while standing next to an open automobile 

trunk into which they had just placed a double-locked footlocker the agents believed to contain 

marijuana.  The defendants, the car and the footlocker were taken to the federal building, where 

the agents unlocked and searched the footlocker without a warrant about an hour and a half later.  

In rejecting the government’s contention that this was a lawful search incident to arrest, the 

Court reasoned that warrantless searches of luggage or other property seized at the time of an 

arrest cannot be justified as incident to that arrest either if the “search is remote in time or place 

from the arrest,” or if no exigency exists.  Id. at 15.  Once law enforcement officers have secured 

luggage or other personal property not immediately associated with the person of the arrestee to 

their exclusive control, and there is no longer any danger that the arrestee might gain access to 

the property to seize a weapon or destroy evidence, a search of that property is no longer an 

incident of the arrest.  Id. at 15.  Crucially, the Chadwick Court stated:  “Unlike searches of the 

person, . . . searches of possessions within an arrestee’s immediate control cannot be justified by 

any reduced expectations of privacy caused by the arrest.”  Id. at 16 n. 10.   

In United States v. Park, 2007 WL 1521573 (N.D. Cal. May 23, 2007), the court 

concluded that cell phones fell under Chadwick, and rejected a search conducted at the police 

station 90 minutes after arrest.  It concluded that cell phones “should be considered ‘possessions 

within an arrestee’s immediate control’ and not part of ‘the person,’” explaining: 

[C]ellular phones have the capacity for storing immense amounts of private 
information.  Unlike pagers or address books, modern cell phones record 
incoming and outgoing calls, and can also contain address books, calendars, voice 
and text messages, email, video and pictures.  Individuals can store highly 
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personal information on their cell phones, and can record their most private 
thoughts and conversations on their cell phones through email and text, voice and 
instant messages. 

Id. at *8.  We find this reasoning persuasive and constitutionally sound.   

Although state court decisions are not binding, and are only of marginal persuasiveness to 

this Court in the arena of the Fourth Amendment, we look to state courts for examples of 

frontline approaches to the emerging challenges.  In State v. Smith, 124 Ohio St.3d 163 (2009), 

police, after arresting the defendant for drug dealing activities, seized his cell phone and, in a 

subsequent warrantless search of it incident to arrest, found call records, a phone number 

belonging to a person who arranged a drug purchase, and certain photographs.  The Smith court 

held that the search violated defendant’s Fourth Amendment rights: 

Although cell phones cannot be equated with laptop computers, their ability to 
store large amounts of private data give their users a reasonable and justifiable 
expectation of a higher level of privacy in the information they contain.  Once the 
cell phone is in police custody, the state has satisfied its immediate interest in 
collecting and preserving evidence and can take preventive steps to ensure that the 
data found on the phone are neither lost nor erased.  But because a person has a 
high expectation of privacy in a cell phone’s contents, police must then obtain a 
warrant before intruding into the phone’s contents. 

A modern cell phone, with its multitude of content, is a container that frequently holds 

more information than a suitcase. A cell phone is carried by persons who store, access, share, and 

manipulate a variety of information in digital format, which is the sine qua non of the 

information age we live in.  A full search of modern personal computing devices carried on the 

person should be deemed so uniquely intrusive as to fall outside Robinson.  Sophisticated 

devices, such as the iPhone or BlackBerry, provide internet access and are capable of holding 

thousands of pages of personal information.  Not requiring a warrant to search such devices 

would thus mean that incident to any arrest an officer could review call histories, scan contact 

lists, read emails, view photographs and movies, listen to voicemail, and view the visited internet 
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websites at the touch of a button.  This would be an affront to the letter and spirit of the Fourth 

Amendment, and therefore we find that, under circumstances presented to us, a search warrant 

was required.   

In this case, the search cannot be justified as incident to arrest because the cell phone was 

in Officer Lockte’s hands and not within Franklin’s “immediate control” or in an area that 

allowed Franklin to access its contents.  We conclude that once a cell phone is within the 

exclusive control of the police and there is no longer any danger, the cell phone may not be 

searched as incident to the arrest.  The police must obtain a search warrant and satisfy all its 

concomitant requirements.  Furthermore, relying on the case law cited above, we believe that this 

right was firmly established at the time of Franklin’s arrest.  

In conclusion, we believe the District Court erred when it found that Officer Lockte was 

entitled to qualified immunity on Franklin’s First and Fourth Amendment claims.  We reverse 

the District Court’s grant of summary judgment and remand for further proceedings not 

inconsistent with this opinion.  



 23 

Sixty-Third Annual 
National Moot Court Competition 

 
 

SUPREME COURT OF THE UNITED STATES 
October Term 2012 

_____ 
Docket No. 2012-01 

_____ 
 

Bryan Lockte, 
Petitioner, 

v. 
Michael Franklin, 

Respondent. 
 

  
Petition for certiorari is GRANTED.  The Court certifies the following questions: 

1. Did the Fourteenth Circuit properly hold that the facts shown by Mr. Franklin 

made out a violation of his First Amendment rights and that those rights were “clearly 

established” at the time of the violation? 

2. Did the Fourteenth Circuit properly hold that the facts shown by Mr. Franklin 

made out a violation of his Fourth Amendment rights and that those rights were “clearly 

established” at the time of the violation? 


