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INTEREST OF AMICI CURIAE1 

Amicus the Association of the Bar of the City of 
New York ("Association") is an independent 
professional association of more than 22,000 lawyers, 
judges, and legal scholars. Founded in 1870, the 
Association has long been devoted to promoting and 
preserving the role of the judiciary in our 
constitutional system of Separation of Powers as a 
check against unlawful government conduct that 
violates individual rights. In that role, the 
Association has filed amicus briefs with this Court in 
several cases involving the rights of Guantanamo 
detainees, including Boumediene v. Bush, 553 U.S. 
_ , 128 S. Ct. 2229 (2008). 

Amicus the Brennan Center for Justice at the 
New York University School of Law ("Brennan 
Center") is a non-partisan public policy and law 
institute that focuses on fundamental issues of 
democracy and justice. The Brennan Center 
advocates for national security policies that respect 
the rule of law, constitutional and human rights, and 
fundamental freedoms. The Brennan Center's 
attorneys have served as counsel in several cases 
involving Executive detention. 

1 The parties have consented to the filing of this brief. 
Counsel of record for all parties received notice at least 10 days 
prior to the due date of the intention of Amici Curiae to file this 
brief. No counsel for a party authored this brief in whole or in 
part, and no counsel or party made a monetary contribution 
intended to fund the preparation or submission of this brief. No 
person other than Amici Curiae or their counsel made a 
monetary contribution to its preparation or submission. Amici 
Curiae submit their own individual views and not those of their 
clients or employers. 
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Amicus the Constitution Project is an 

independent think tank that promotes and defends 
constitutional safeguards. After September 11, 2001, 
the Constitution Project created its Liberty and 
Security Committee, a bipartisan, blue-ribbon 
committee of prominent Americans, to address the 
importance of preserving civil liberties as we work to 
enhance our Nation's security. The committee 
develops policy recommendations on such issues as 
United States detention policies, which emphasize 
the need for all three branches of government to play 
a role in safeguarding constitutional rights. 

Amicus People For the American Way Foundation 
("People For") is a non-partisan citizens' organization 
established to promote and protect civil and 
constitutional rights. Founded in 1981 by civic, 
religious, and educational leaders devoted to our 
nation's heritage of tolerance, pluralism, and liberty, 
People For now has hundreds of thousands of 
members and supporters nationwide. One of People 
For's primary missions is to educate the public on 
our tradition of liberty and freedom, and it defends 
that tradition, including the fundamental right to 
challenge the legality of one's detention, through 
litigation and other means. Accordingly, People For 
has filed amicus briefs before the Supreme Court in 
other cases involving these issues, including 
Boumediene v. Bush, Rasul v. Bush, and Hamdan v. 
Rumsfeld. 

Amicus The Rutherford Institute is an 
international civil liberties organization that was 
founded in 1982 by its President, John W. 
Whitehead. The Rutherford Institute specializes in 
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providing legal representation without charge to 
individuals whose civil liberties are threatened or 
violated and in educating the general public about 
important constitutional and human rights issues. 

Amicus the National Association of Criminal 
Defense Lawyers ("NACDL") is the preeminent 
organization in the United States advancing the 
mission of the nation's criminal defense lawyers to 
ensure justice and due process for people accused of 
crime or wrongdoing. Chief among NACDL's 
objectives are promoting the proper and fair 
administration of criminal justice and preserving 
and protecting the U.S. Constitution. 
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SUMMARY OF THE ARGUMENT 

Amici support Petitioners and urge the Court to 
reverse the decision of the court of appeals in 
Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir. 2009). 
The court of appeals' ruling is inconsistent with this 
Court's decision in Boumediene v. Bush, 553 U.S. , 
128 S. Ct. 2229 (2008), which held that the 
Suspension Clause2 applies to detainees at 
Guantanamo Bay, and that release for those who are 
unlawfully held at Guantanamo is a 
"constitutionally-required remedy." Id. at 2271. As 
Petitioners show, the court of appeals' ruling denies 
them that remedy. 

Amici submit this brief to show that the court of 
appeals' ruling also undermines the "judicial Power" 
conferred by Article III of the Constitution and the 
role of an independent judiciary in our constitutional 
system of separated powers. 

No one disputes that Petitioners are entitled to 
release. The court of appeals ruled, however, that 
the district court was powerless to order their release 
in the United States, and that it could not do 
"anything more" than accept the executive branch's 
representation that "it is continuing diplomatic 
attempts to find an appropriate country willing to 
admit [them.]" Kiyemba, 555 F.3d at 1029. Amici 
submit that the court of appeals' ruling, like the 
series of orders it has spawned in subsequent habeas 
cases involving Guantanamo detainees, eviscerates 

2 "The privilege of the writ of habeas corpus shall not be 
suspended, unless when in cases of rebellion or invasion the 
public safety may require it." U.S. Const, art. I, § 9, cl. 2. 



the "judicial Power" conferred by Article III by 
leaving Petitioners' unquestioned right to release 
entirely to the discretion of the executive branch and 
foreign governments. The court of appeals' decision 
flies in the face of the principle, established by this 
Court more than 200 years ago, that the "judicial 
Power" conferred by Article III is the power to issue 
enforceable remedies in the form of final judgments 
not subject to revision, except on review by appellate 
courts. 

Amici also address the recently-enacted 
restrictions on appropriations ("Appropriations 
Acts") that purport to preclude the use of certain 
funds appropriated to the executive branch for the 
purpose of releasing Guantanamo detainees in the 
United States. The application of the Appropriations 
Acts to Petitioners, who already have won their right 
to release, would operate to suspend habeas in 
violation of the Suspension Clause. Like the court of 
appeals ruling, such a reading of the Appropriations 
Acts would conflict with Boumediene and would 
render the Acts unconstitutional. The canon of 
constitutional avoidance and the clear statement 
rule counsel that these restrictions should not be 
construed to prevent Petitioners' release in the 
United States, given that alternative constructions of 
the Acts are available. 
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ARGUMENT 

I. THE COURT OF APPEALS' DECISION 
UNDERMINES THE JUDICIAL POWER 
CONFERRED BY ARTICLE III BECAUSE IT 
DENIES THE DISTRICT COURT THE 
POWER TO ISSUE A FINAL AND 
ENFORCEABLE REMEDY 

Petitioners persuasively show that release is the 
mandated remedy where, as here, the government, 
in response to a habeas petition, is unable to show 
lawful authority to detain. (Pet. Br. at 25-29.) This 
is the unequivocal holding of Boumediene. 
Petitioners also show that release in the United 
States is the only enforceable remedy for the 
government's continuing unlawful detention of 
Petitioners, and that the court of appeals' decision 
improperly denies them that remedy. (Pet. Br. at 33-
34.) 

Inherent in the Boumediene majority opinion, and 
essential to its holding that courts must be able to 
grant the remedy of release, is the longstanding 
principle that the "judicial Power" vested by Article 
III in the federal courts must include the power to 
issue enforceable remedies. Such remedies must not 
be subject to subsequent revision by the political 
branches—and surely must not be contingent on the 
discretion of foreign governments over which the 
courts have no power. These attributes of the 
"judicial Power"—finality and enforceability—are 
essential to the independence and autonomy of the 
federal courts and their role in our system of 
separation of powers as a check on the political 
branches. The court of appeals' ruling that the 
district court cannot "require anything more" than to 



accept the United States government's efforts to 
persuade foreign governments to admit Petitioners— 
even as the government refuses to release Petitioners 
in the United States—makes the district court's 
order contingent on the executive branch's 
subsequent diplomatic efforts and the discretion of 
foreign governments. It thereby deprives the courts 
of the power to issue final and enforceable judgments 
for Petitioners' right to release. The ruling is 
inconsistent with the "judicial Power" conferred by 
Article III. 

A. The Judicial Power Requires Federal 
Court Remedies to Be Final And Not 
Subject to Revision Except by Appellate 
Courts 

Article III vests all federal courts with the 
"judicial Power of the United States." U.S. Const, 
art. Ill, § 1. This "judicial Power" is an independent 
grant of power that is not shared with the other 
branches. As this Court explained in United States 
v. Nixon, "the 'judicial Power of the United States' 
vested in the federal courts by Art. Ill, § 1, of the 
Constitution can no more be shared with the 
Executive Branch than the Chief Executive, for 
example, can share with the Judiciary the veto 
power . . . . Any other conclusion would be contrary 
to the basic concept of separation of powers and the 
checks and balances that flow from the scheme of a 
tripartite government." 418 U.S. 683, 704 (1974) 
(citing THE FEDERALIST NO. 47, at 313 (Alexander 
Hamilton) (S. Mittell ed. 1938)); see also Plaut v. 
Spendthrift Farm, Inc., 514 U.S. 211, 223 (1995) 
("[T]he general liberty of the people can never be 
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endangered from [the courts] . . . so long as the 
judiciary remains truly distinct from both the 
legislative and the executive."); Myers v. United 
States, 272 U.S. 52, 116 (1926) (citing Madison, 1 
Annals of Congress, 581) (noting that the 
Constitution "requires that the branches should be 
kept separate in all cases in which they were not 
expressly blended, and the Constitution should be 
expounded to blend them no more than it 
affirmatively requires"). 

Article III was thus crafted with "an expressed 
understanding that it gives the Federal Judiciary the 
power, not merely to rule on cases, but to decide 
them, subject to review only by superior courts in the 
Article III hierarchy." Plaut, 514 U.S. at 218-19 
(emphasis in original); Miller v. French, 530 U.S. 
327, 344 (2000) (noting that "the judicial power is 
one to render dispositive judgments") (internal 
quotation marks and citation omitted); see also 
United States v. Hudson, 11 U.S. (7 Cranch) 32, 34 
(1812) ("Certain implied powers must necessarily 
result to our Courts of justice from the nature of 
their institution."); Chambers v. NASCO, Inc., 501 
U.S. 32, 58 (1991) (Scalia, J., dissenting) ("Some 
elements of [the Court's] inherent authority are so 
essential to '[t]he judicial Power,' U.S. Const., Art. 
Ill, § 1, that they are indefeasible."). 

In this case, the district court and the court of 
appeals agreed that Petitioners are entitled to 
release. Imagining that an order directing release in 
the United States would tread upon the political 
branches' immigration authority, however, the court 
of appeals held that the district court could 
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effectuate the constitutionally mandated remedy of 
release only by directing the U.S. government to 
engage in good faith negotiations with other 
countries in an effort to persuade them to accept 
Petitioners. The decision that Petitioners are 
entitled to release was thus rendered entirely 
contingent, for its effectuation, on the exercise of 
diplomatic effort applied by the executive branch in 
its negotiations and the sovereign discretion of 
governments of the countries with whom the U.S. 
government intends to negotiate. 

The idea that the judgment of a court should 
depend for its effectuation upon the subsequent 
discretionary actions of other branches of 
government—let alone the discretion of foreign 
sovereigns—directly conflicts with the Constitution's 
scheme of separated powers. Such an idea was 
rejected as early as 1792, in Hayburn's Case, 2 U.S. 
(2 Dall.) 409 (1792). In that case, a circuit court was 
asked to decide whether a petitioner was entitled to 
a pension under a recently enacted statute. The 
statute made any disbursement of the pension, 
however, subject to stay by the Secretary of War and 
was dependent on subsequent appropriations by 
Congress. Any decision of the court would thus not 
be self-executing, but subject to revision by the 
political branches. Such a scheme, this Court held, 
was unacceptable because "no decision of any court of 
the United States can, under any circumstances, in 
our opinion, agreeable to the constitution, be liable to 
a revision, or even suspension . . . ." Hayburn, 2 U.S. 
(2 Dall.) at 410 n.* (statement of Iredell, J., and 
Sitgreaves, J.); see also id. ("Such [legislative] 
revision and control we deemed radically 



10 
inconsistent with the independence of that judicial 
power which is vested in the courts; and 
consequently, with that important principle [of 
separation of powers] which is so strictly observed by 
the constitution of the United States.") (statement of 
Wilson, J., Blair, J., and Peters, D.C.J.); United 
States v. Ferreira, 54 U.S. (13 How.) 40 (1852) 
(applying Hayburn's Case); Chicago & S. Air Lines v. 
Waterman S. S. Corp., 333 U.S. 103, 114 (1948) 
(noting that Article III courts "render no 
judgments...that are subject to later review or 
alteration by administrative action"); see also James 
S. Liebman & William Ryan, "Some Effectual Power": 
The Quantity and Quality of Decisionmaking 
Required of Article III Courts, 98 Colum. L. Rev. 696, 
786 (1998) (discussing Hayburn and describing 
Framers' understanding of the scope of judicial 
power set forth in Article III). 

In the case at bar, as in Hayburn's Case, the 
courts have determined that Petitioners are entitled 
to relief, and relief in the context of habeas, as 
Petitioners have shown (Pet. Br. at 25-29), means 
release. Subjecting that entitlement to the uncertain 
outcome of future executive negotiations with foreign 
governments allows the executive branch to work a 
de facto revision of the courts' judgment. The 
determination that Petitioners are entitled to 
release, however, may not be subject to revision by 
other governmental branches or contingent on the 
good will of foreign governments. The fact that the 
court of appeals here acquiesced in the executive's 
effort to render an Article III judgment advisory does 
nothing except compound the constitutional problem. 


