




















THE ASSOCIATION OF THE BAR
OF THE CITY OF NEW YORK

COMMITTEE ON PROFESSIONAL AND JUDICIAL ETHICS

Formal Opinion No. 1988-3-A

The Committee has studied all of the submissions it received
regarding Formal Opinion No. 1988-3 (temporary lawyer placement
agencies), issued on March 31, 1988. Having done so, the Committee
adheres to its conclusions based on the Code of Professional Responsi-
bility as expressed in the Opinion. The Committee reiterates (see page
6), that temporary lawyer placement agencies may be established and
operated in conformity with the Code provided there is compliance with
the Guidelines set forth in the Opinion.

Disciplinary Rule 3-102 of the Code of Professional Respon-
sibility states unambiguously (with exceptions not relevant here) that
"a lawyer or law firm shall not share legal fees with a non-lawyer.” The
Disciplinary Rules of the Code, including DR 3-102, are mandatory and
binding on all lawyers in this State, unless and until changed. Accord-
ingly, as we concluded in Part I of Formal Opinion No. 1988-3, a tem-
porary lawyer may not share with a placement agency the legal fees
received pursuant to the hourly fee-sharing arrangement described in
the Opinion. However, as we concluded in Part II of the Opinion, DR 3-
102 is not violated if, unlike the percentage-sharing arrangement, the
placement agency charges the law firm a fixed fee for the placement.
The remainder of Part II of the Opinion sets forth Guidelines in the cir-
cumstances presented for assuring compliance with other relevant
Disciplinary Rules, including those concerning the preservation of con-
fidential information and the avoidance of conflicts of interest.

In view of the nature of some of the comments made in the
submissions, the Committee clarifies paragraph 1 of the Guidelines set
forth in the Opinion (see page 5) as follows: Our conclusion in that
paragraph that the Agency be paid a "fixed fee” refers to a prearranged
sum independent of the fee ultimately paid to the attorney. In
determining that sum, it would be appropriate for the Agency and the
Firm to consider the nature of the assignment, and any other pertinent
professional considerations relating to the assignment including the
reasonably predictable length of time and number of hours it would take
to perform, and the experience and seniority of the attorney assigned to
the matter.
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