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The Association of the Bar of the City of New York

Committee on Mental Health Law

March 20, 2006

Commissioner Sharon Carpinello, RN, Ph.D.
New York State Office of Mental Health

44 Holland Avenue

Albany, NY 12229

Re: Criminal Background Checks and the Fingerprinting Law
Dear Commissioner Carpinello:

The Mental Health Law Committee of the New York City Bar
Association (“the Committee””) would like to take this opportunity to
express our concerns regarding Part 550 of 14 N.Y.C.R.R. (“the
Fingerprinting Regulations™), promulgated under the “Fingerprinting
Law,” Executive Law § 845-b and Mental Hygiene Law §§ 16.33 and
31.35. We respect the intent behind the legislation that requires providers
of direct mental health services contracted with, or licensed by, the New
York State Office of Mental Health (“OMH”) and the NYS Office of
Mental Retardation and Developmental Disabilities (“OMRDD”) to
investigate the criminal history of prospective employees and volunteers.'
The Committee understands that the Legislature passed this law in order
to reduce the commission of crimes against some of our most vulnerable
citizens by assisting employers in identifying applicants whose history
could indicate that they might take advantage of a position of trust.”

Under the Fingerprinting Law, a felony conviction for a sex
offense at any time, a felony conviction in the past 10 years for a crime
involving violence, or a conviction at any time for physically
endangering the welfare of an incompetent or disabled person are
presumptively disqualifying while convictions for other felonies may be
disqualifying.> Alarmingly, a much wider net has been cast. In practice,
OMH disqualifies any applicant whose background check reveals any
criminal conviction — not just felonies — unless they provide information

! The law requires OMH and OMRDD providers to obtain fingerprints from prospective employees/volunteers and
submit them to the Department of Criminal Justice Services (“DCJS”) to obtain a history of their criminal

involvement.

* Memorandum in Support, NYS Senate Bill S.7562.
® Exec. Law § 845-b(5)(a).
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