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Re:  INS No. 2171-01, Custody Procedures
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Dear Mr. Sloan:

The Committee on Immigration and Nationality Law of the Association of the Bar of the
City of New York (“the Association”) has reviewed the Immigration and Naturalization
Service's (“INS”) interim rule amending the period of time in which the INS must make a
determination following an arrest without a warrant. The Association strongly urges that the
interim rule not be adopted as a final rule. The standards of the interim rule are inconsistent with
both the Immigration and Nationality Act (“INA™) and the recently enacted “Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT)” Act of 2001  Furthermore, it undermines the essential
constitutional balance that is struck by these statutory provisions. Finally, it is counterproductive
as a matter of policy.’

"The Association has been aided by the comprehensive comments prepared by the New York University Review of
Law and Social Change and the New York University School of Law Immigrant Rights Clinic. Portions of those
comments have been incorporated into these comments. We respectfully refer the agency to those comments for a
more comprehensive discussion of the issues raised in these comments.



1. The Interim Rule Violates the INA

The interim rule violates the INA by bypassing the statutory protections for arrests
without warrants. Under the INA’s statutory scheme, an arrest is ordinarily made following a
warrant. INA §236(a). Once the arrest takes place, the statutory provisions for detention and
release on bond are activated. These provisions allow for release on bond except where the
statute specifically provides for mandatory detention. INA §236. The statute recognizes,
however, that there will be some situations in which it is not feasible to issue a warrant prior to
an arrest. In situations where there is reason to believe that the individual “is likely to escape
before a warrant can be obtained for his arrest” the statute permits a warrantless arrest. INA
§287 (a)(2). As a safeguard against improper arrests, however, the statute mandates that the
person arrested “be taken without unnecessary delay before an officer of the Service having
authority to examine aliens as to their right to enter or remain in the United States.” Urler this
statutory scheme, the review by an officer serves the same function as the issuance of a warrant:
it serves to assure that the original arrest is based on adequate grounds. Longstanding
regulations implement this statutory design by requiring that the warrantless arrest be scrutinized
by an INS officer within 24 hours.

The interim rule thwarts the statutory design by eliminating timely independent scrutiny
of the warrantless arrest. Instead of reviewing the grounds of the arrest, which can be done
immediately after the arrest, the interim rule provides for fact investigation and preventive
detention while the INS determines whether and how to charge an individual with a violation of
the immigration laws. Such after-the-fact investigation is surely appropriate during the pendency
of proceedings and could properly lead to an amendment of any charges. But it cannot possibly
provide the basis for the original arrest - which must be supported by probable cause at the time
of the arrest.

Nothing in the USA PATRIOT Act supports this delay in promptly reviewing the basis
for a warrantless arrest. The USA PATRIOT Act leaves in place the requirement under INA §
287 that the basis for a warrantless arrest be scrutinized without unreasonable delay, and leaves
in place the provisions for determining whether a person arrested for immigration violations is
eligible for bond. The only relevant change made by the USA PATRIOT Act is that it authorizes
a seven day delay in bringing proceedings in cases where the individual has been certified as a
suspected terrorist. These provisions provide absolutely no authorization for rules that curb the
rights of persons arrested by the INS who have not been certified as suspected terrorists. These
persons retain the same right to have the basis of their warrantless arrest reviewed promptly.
Furthermore, the USA PATRIOT Act shows that even where an individual is certified as a
suspected terrorist, Congress preserved the basic right to have the charges filed within seven
days. Plainly, Congress could not have intended to authorize an unlimited delay in checking the
basis of a warrantless arrest, while providing a seven day limit in cases of persons who had been
certified as suspected terrorists.

Delays in reviewing the original arrest can only be supported if there are specific
practical difficulties in obtaining review of the original decision to make a warrantless arrest that
are sufficient to outweigh the constitutional rights of the individual who has been subjected to a
warrantless arrest. The interim rule, however, is not tailored to any specific need to postpone






