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Criminal justice And Human Rights
In Northern Ireland

1. Iniroduction

The Commitree on International Human Rights is a standing
commitiee of the Association of the Bar of the Ciiy of New
York. In connection with its interest in international human
rights, the Comrmittee sponsors prograns of general interest to
the bar, welcomes visitors from other nations to report on
human rights developments in their countries, and commis-
sions occasional fact-finding visits to nations with troubled hu-
man rights records.

The mission to Northern Ireland to investigate human rights
issues in the administration of criminal justice is the second of a
new series of such inquiries supported by grants from The
Ford Foundation and the J. Roderick MacArthur Foundation.’
The choice of Northern Ireland as the subject of this invesuga-
tionn was initiated by Alice H. Henkin, Committee Chair, and
approved by the Committee and the President of The Assocla-
tion, Robert M. Kaufman.

The joint authors of this report are all actvely wvolved m the
work of The Association,® but none of the three had any
previous connection with the criminal jusuce system in North-
ern Ireland or with the religious and political controversies that
have so disfigured the six counties that comprise Northern
freland, or Ulster as it is commonly knowrn.

Although desirable that an inquiry into this volatile situation
should be conducted by individuals without preconceived views
of right and wrong or netions zbout “solutions,” that same
innocence of detailed knowledge suggested the need for con-
siderable briefing as to facts and issues. In this we were particu-
larly fortupate to receive initial assistance from Marun
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F}aht‘:ny,3 a Columbia University Law School student, who
spent the summer of 1986 in Belfast with the Committee on
the Administration of Justice, and from Diane Orenticher,
Deputy Director of the Lawyers Committee on Human
Rights. Shortly before we left on our mission, we also re-
ceived helpful briefings from the British and Irish consuls in
New York City. Finally, we were given access to the most
important and best informed spokespersons for official and
unofficial viewpoints of every variety in London, Belfast and
Dublin.' These sources were unfailingly patient and helpful
in their efforts to assist our understanding of the complex-
ities of a troubled land in which sectarian impulses have
intruded upon the secular with harsh consequences for every
aspect of daily life, including the criminal justice system, the
focus of our inquiry.
Our itinerary was as follows:

London, May 17-18, 1987

Belfast, May 18-22, 1987

Dublin, May 22-23, 1987

The people of Northern Ireland are so engaging and the

country s¢ attractive that the search for a way out of the
nation’s “troubles” becomes compelling. We three were—and
are—very much caught up in that effort. We hope that the
limited effort that we undertake in this report will be of some
assistance, if not in resolving the deeply divisive issues, at least
in explaining to those willing to listen something about how the
difficuliies developed, and what medest changes might make 2
difference.

. The Contemporary Scene

Communal sirife is not a recent phenomenon in what is now
Northern Ireland. For at least four centuries the island has
been riven with political and religious disputes, most of the
time with Ireland’s neighbor and conqueror, Great Britain. For
almmost the past rwo decades the “troubles” have accelerated to
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new levels of bigotry and violence, often in the form of terrorist
activities, sometimes directed at uninvolved civilian popula-
tions. Since 1969 nearly 3,000 individuals have been killed
through political violence in Northern Ireland. When it is
realized that the population is only about a million and a half, a
cornparable death roll in the United States would be a shocking
406,000 or more. In an area as compact as Northern Ireland,
where family and work relationships are necessarily closely
intertwined, no one escapes the personal tragedy of the death
of friends and loved ones.

Belfast and Londonderry (or simply Derry, depending on
one’s political persuasion), arc divided cities, sometirnes with
actual basriers separating Catholic and Protestant working class
residential areas. Belfast, for example, has in the southern
portions of the city, especially in the area around Queens
University, the gracious appearance of a prosperous suburb,
with handsome botanical gardens, fine restauranis, and a seem-
ingly telaxed way of life. But of course no one can be truly at
ease there when other parts of the city, the Falls Road and
Shankill Districts in West Belfast, exist as armed camps with
homes and shopping areas bombed out or blackened by recur-
rent fires.” Meanwhile, in the hate ridden areas of the city, and
in the central shopping district (where permits are needed for
automobiles to cross military check points), local authorities and
the British Army patrol the streets in armored vehicles, make
use of broad emergency powers of arrest and detention, and on
occasion resort to the firing of plastic bullets into crowds of
nrotestors deered unruly. How could this be in a corner of the
United Kingdom, a presumed bastion of democracy and civility?
The answer lies in history, which reqguires a short recounting.

1il. A Brief Hustory

Although religious animosities were not new toward the end
of the seventeenth century, one event, not forgotlen today,
symbolized the Protestant/Catholic feuds and fighung that have




I1l6 THE RECORD

charactenized Irish history ever since. Cn July 12, 1690, the
Protestant Prince William of Orange emerged victorious over
the forces of the deposed Catholic monarch, _szmes 11, thus
cementing Protestant English rule and Catholic subjugation
for centuries to come.® To this day, on the twelfth of July
thousands of Protestant unionists march (often Eprovocatively
in Catholic areas) to celebrate Prince Willlam’s victory.”
Celebration of symbolic events is not limited to the Protestants.
Catholic nationalists rely on such events as the Easter Rising for
Irish Independence in 1916. In different ways each use of an
embittered past heightens tensions and provokes violence. No-
where 1s the relevance of history more apparent—and more

.alarming.

What is now Northern Ireland first took on a signifi-
cantly discrete identity in the early 1600s, by which time
Ulster, the northernmost of Ireland’s four ancient provinces,
had become the most militantly Catholic and Celtic region
on the island. This began to change in 1603, with the de-
feat of certain Irish earls by the forces of Queen Elizabeth.
Her successor, James I, encouraged the settlement in Ulster
of Scottish Presbyterians, much as he concurrently encour-
aged British settlement in America. In contrast to the rest
of Ireland, the Protestant influx there eventually sur-
passed the Catholic population. Religious strife through-
out Europe during this period reinforced the rivalries
and tensions between Catholic and Protestant in Ulster.
English military campaigns, first by Cromwell and later
by William, effectively eliminated any chance for success-
ful Catholic resistance throughout Ireland, until this cen-
tury. In the meantime, Ulsier Presbyterians consolidated
their supremacy through successful farming, linen manufac-
ture, and eventually industry such as shipbuilding and, by
the nineteenth century, discrimination against the Catholic
minority. :

The present conflict took further shape with the Act of
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Union of 1800, which formally incorporated Ireland mto the
United Kingdom. The submerged Catholic population re-
sponded with a gradually developed tradition of Irish national-
ism and a heavy stress on the island’s Catholic and Celtc
heritage. The Ulster Protestants, a minority outside Ulster,
responded by embracing the union with Britain as the best
safeguard of their way of life.

When, by the outbreak of World War I, Westminster ap-
peared ready to grant home-rule to Ireland (with a separate but
subordinate parliament), Ulstermen, under the leadership of
Sir Edward Carson, demanded special treatment. In 1920,
Parliament sought a solution of sorts through the Government
of Ireland Act, which provided two home-rule parliaments, one
for the 26 counties of the south and one for the six counties of
the north. This device, however, was unacceptable to the more
populous Catholic south. Within a year, Irish Republican Army
(IRA) violence convinced Westminster that it was no longer
practical to hold onto the rebellious 26 couniies. Parhament
recognized the Irish Free State in return for acceptance of the
fact of partiion, leaving Northern Ireland to its separate status
as a home-rule part of the United Kingdom. There followed a
civil war in the South over acceptance of the British offer
between Republicans who sought a complete break with Britain
and those who accepted dominion status and himited indepen-
dence within the Empire. The Republic of Ireland was recog-
nized as completely independent of Britain only in 1949. The
Northern Ireland Parliament was established 1n 1922, unaffect-
ed by events in the South.

The Ulster regime thus was established and lasted for 50
years. It was later dubbed “Stormont” for the parliament build-
ings it occupied in Belfast. It is only fair to characterize its rule
as sectarian and replete with anti-Catholic discrimination in
employment, housing, education and the franchise. In the
absence of a written constitution or meaningful judicial review,
the Northern Ireland Parliament enlarged already built-in
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Protestant elecioral majoriues with properiy

cerrvmandering of election disirices. The Ca
{about vne third of the wtal) regarded the government with

CORtemMmpL. an d nanonahst ieaders encaoea ina DO f’ v of non-

[rzu:icipanon. Religrous discriminaten in employment. housing

ndd educanon heightened Cartholic anger, which evolved mto a

f,r;u!iii(m of hatred.

IV, Political Purties and ihe “Trowubles”

he Cathoho/Protestant dispute dominates poliucal life n

Nm‘thﬁ;'n Iretand, even as 1 does other aspects of national hfe.

a
“The msistence by Ulster unionists on merger with Britain and
abhorrence of a umr,ed Ireland 1s matched by nanonalist oppo-
<1101 (o contmued umomst dominauen. The explosive violence
thus triggercd 13 echoed i the rhetoric of the political leaders
of the donnnant facuons. The plurality party, the Official
Unionist Party (OUP), led by James Molvneaux, represents the
main-ine tradition of Protestant uniomsm that has dominated
the rn‘uvince for more than 60 vears. More extreme 1n tone and
5 1 arty (DUP). While

b(_;['h partics vehiementlv oppose anything that

tactics 15 lan Paislev’'s Democratic Unionist P

possibility of evenwal rule from Dublin, the Den C
sis engage more overty 1o ani-Catholic rhetoric and 1 provoca:
tive demonstrauons. :

Togethier, the OUP and DUP comprise the poliu ical voice of

I
the vast vna';ority of the Protestant population, bur umonist
activities do not end here. Moving from pohiics o paramiiitar
s more or

1z, the Ulstu‘ Defense Association (UDA) funcuons a

less a counterpart of the IRAL albeit legal. less well orgamzed
and devoted ostensibly 1o m *:h'li?nw' unionist solidar itj raiher
than mmpawm of violence. Most ofren this last task falls to

such unambiguous Protestant terrorist g:‘oups as the Ulster
\ 5 -

Freedom Fighters—widelv believed to he a w
o E
andd the Ulster Volunteer Yorce. For various reasons, ierror-
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ist oreganizaions {rom the untonist side bave calbned {ewes
heir nationalist counierparts. Cuite properily, the

i
» torces have appeared to apply thenr enforce-
ment po{a with equal vigor against terrovists of Lmh political
PErsuasions.

Contrary to common belief ocuiside Northern Ireland, the
nationallst ninorn}' consists of far more than ihe IRA and us
sympathizers. Sull
support s the Social Democratic and Labor Parry (SDLDP).
heacded by John Hume. The SDLY derives from a long stand-

commanding the largest share of Cailiolic

ing tradition committed to the establishment of a United Irish

Republic through constitutional means. Yet, as the mune im-

1
plies, the party also concerns nself with winuing what conces-
1 can within the existing framework.
Sinn Fein (Irish for "Ourselves Alone”) represents an equally
standing tradition dedicared to se\mmé all ties to Buitam
zl.ro ugh force. To remain legal, the party cannot openly purtic-
ipatc In Lerrorist aciivities, yet, as the political wing of the {RA
its policy objectives are clear. Sinn }em consequently tends o
view reforms of the current system as secondary, if not irrele-
vant, pending reunification. In this atutude 1s rooted much of
the nationalist campaign to prevent partucipation by ndividual
Catholics mn such olficial activities as membership in the civil
service, the Roval Ulster Conciabuiar}-‘ and the judwnry. In-
1 the fate of Catliolics seen (o

umidation and worse are (oo ofie

cooperate with the des pised comrolnng authority and this re

sults, perversely, in even further exclusion of Catholics from
positions of inﬂuence.

H

On the paramilitary side of the natonalist movemcent, the

2

st important group 1s the mfamous Provisional Irish Reputh-
lican Army. Since sphizing with the "Official” IRA in J U970 over
ie ('omimzed use of viclence, the “Provos” have conducied

v as 2 leginmate war of hberation agams: British
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er splinter groun is the Irish Navonal Liberanon
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Not all, most, or even a great many Catholics support any of
the extremist groups, although gauging levels of support is
necessarily speculative. Consistently better electoral showings
by SDLP indicate substantially greater support for constitution-
al methods. :

The relatively narrow middle ground of Northern Ireland
politics is held principally by the nonsectarian Alliance party,
which claims 10 to 15 percent of the electorate. Alliance aims
mainly at reconciliation between the two main communities and
resis on a mostly upper middle class and professional base. The
current leader 15 John Cushnzhan. Finally, Seamus Lynch’s
Workers’ Party (ironically the inheritor of the Official IRA),
also advocates a centrist, nonsectarian position based on reform
of the capitalist economy of Northern Ireland.®

V. The Statulory Base for Governing Northern Ireland

Northern Ireland’s “constitution” was until 1973, the Gov--

ernment of Ireland Act of 1920. Considerations of security
have always been important, even dominant, in the minds of
the controlling authorities. The earliest significant legislation
was the Civil Authorities {Special Powers) Act (Northern Ire-
land} 1922. The Special Powers Act empowered the Minister
for Home Affairs, or any designated member of the Royal
Ulster Constabulary (RUC), to “[t]lake all steps and issue all
such orders as may be necessary for the preserving of peace
and the maintaining of order.” Specific provisions authorized
the minister to impose curfews, ban books, and order intern-
ment without trial. The Act remained in force throughout the
next half century and was invoked frequently, ordinarily in
connection with IRA terrorist campaigns, but sometimes
against labor agitation and manifestations of nationalist senti-
ment. [t has served as the model for the emergency statutes
since 1972.

The current bout of terrorist intimidation and violence dates
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from 1968, although it began more peacefully as a civil rights
movement of the Catholic minority modeled on the Ameri-
can experience carlier in that decade. Beginning in October
1968, civil rights marchers encountered violent opposition
from unionist mobs. Civil strife led to the intervention of the
British Army. While some Catholic protesters originally wel-
comed the presence of the army as protection against union-
1st 2ttack, its presence soon stimulated support for the IRA
and the subsequent formation of the violent facdion, the
Provisional IRA.

In 1971, during a sharp increase in violence, internment
under the Special Powers Act led o the arrest of 1,576 individ-
uals, of whom 442 were stll detained at year’s end. For more
than four years, the military authorities exercised the power of
internment wirhout irial as the principal means of conirofling
terrorism. In 1972, the infamous “Bloody Sunday” occurred,
during which 13 Catholic demonstrators were killed by the
army in Derry. There were nearly 500 deaths that year, more
than any year before or since.

The events of 1972 initiated a series of acts that led (o
Northern Ireland’s current constitutional arrangements. In
March, the British Government imposed direct rule from West-
minster. The Northern Ireland (Temporary Provisions) Act of
1972 suspended the Stormont Parliament and its superseding
successor, the Northern Ireland Constitution Act of 1973, abol-
ished the Stormont Parliament. Since that time laws for the
province have ordinarily been adopted as Orders in Council
approved in Westminster. Uniike the debates that precede
ordinary legislation, Orders in Council are submitted as draft
measures for approval by resolution of both Houses of Parlia-
ment {but not there subject to amendrent), after which they
are recomnmended to the Queen in the Privy Council for confir-
mation. With a brief exception, executive authority has rested
with a Secretary of State for Northern Ireland (an elected
member of Parliament at Westminster), who oversees the




Notthern ireland Office” Although the Government of Irve-
Lad Act contemplates a devolved 1l

fegisintive bodv, neither has been In place since 1974, The
Westminsier Parllament retains ultimale authority 1o lesislare

The vwo most important statutes concerning security and

justice are parliamentary measures: the Northern Ireland

(Emergency Provisions) Act of 1978 (amended substantia ally by
11’1d

the Norihern Ireland (Emergency Provisions) Act 1987,
the Prevention of Terrorism (Temporary Provisions) Act of

Pogether. these statutes supplant the original Special

At and IT()\ldC the Da51s Ior SELU"]L\ conirel and

i

Powers
deviation from the oriminal justice systemn in the rest of the
Uinited Ringdon:.

Since direct rule was insttuted, four commissions have re-
viewed the security svsien, parmcaiariy as to the mmpacr of
scounty needs on the criminal justice 5}'stem, Lord Diplock,
Inponl g for the

commuission in 1872, recommended thar
internment by the m nizar}.’, as the means for comrodmg teTTOT-
! replaced by the police and courts. 71

o

The Diploc}\ Com-
also vecon m’mleri discontinuance of

Ut m% irial by a single f:ig Court

The connroversy 1o which this led continues

153
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ssedh 1 detas] below.

Lord Gardiner. reporiing

inended thar f'it‘i(‘?)":(ﬂl without trial, wlile argu ?L ceffective in

the containment of violence, should not remain as a long term
policy. However, he found it impossible o put forward a

p:‘ecisc umetable for its cessation.
1

rZal

sh County Court judge, headed a
1978 w0 examine 1

£ EI I"I‘Oga*i@f‘
ractices of the police which, untl that time. had often used

i
harsh forms of psychological nressure and even ‘f"wica} abuse
to extract confessions Irom suspecred terroriss. - The Bennets

3

Report recognized that case law up o that iime

eil far short of
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deterring, and may even have offeciively sincnoned, e
“degrees of phvsical violence” in interrogation 'Hw_ et
included various recommendations {or Lnproving the mien
gation pracuces, and these have been Jargely nnplcmen[<;’d. T
yolice force i1s now accountable to the Police Authority, a
complaints anmst 1z officers must be reviewed by the Pof

[o——

Complaints Board. Problems remain, however, as will be not
below.

Finally, the operation of the Dipix}ck courts and measures
controi terrorism were the subject of a report by the lawe Jud

Baker. ' His recommendations discus below, were i

ed
opted in hc Northern Ireland r\Ln wrgency Provisions) 2
g

Although the military phase of controlling and sanction:
terrorist acts was terminaied by the z‘uimg British authori
after only three vears, the criminal | Justice process thal remat
in place differs in significant wavs s from its counies rpart in oth
parts of the United Kingdom. The criminal justice system
Northern Ireland is also ma rkedly different from s counte
parts in the Republic of Ireland and in the Unued States. T
remainder of this report will examine those differences and &
Justiflicatuons advanced for the continuin ig mitations on wh
we I the United States wounld call due process rights of the
accused of crime.

Vi Droviss

iszons for Security in Northern lrofasnd

Although the Roval Ulster Consia abulary (RUCY s the on
aw enforcement agency mn _-'\Em'i‘nt'n Ireland, s assigned 1a

1

cf maintaining peace and order has been auvgmented sinee !
ate 1960s by units of the British Avmy, who assist in patrol du
and in paramilitary operations as necdcd.
The vears since 1968 have been traumatic for the RUC,
for all residents of Northern Ireland, and '(.’ 3G was one of 1l
most difficult years in tenmns of terronst violence, presumal

riggered at least i part by oppusiton o the Anglo-Irt
gt } :
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:, _;&grq:ment concluded in November 1985. During ‘the years
+11968-1987 the RUC has undergone substantial change. To
understand its present structure and role in relation 'to terror-

ism and the criminal Justice system, it is necessary to review the

i’liStOI‘Y of the RUC, particularly in recent years.’
A The Royal Ulster Constabulary: A Brief History

, The RUC came into official existence in June 1922. From its
inception it had a dual role: providingllaw enforcement services
comparable to those in other parts of the United Kingdom, and
at the same time protecting the state from armed subversion
from within and outside its borders.

3% Ag internal disturbances escalated from October 1968 to

August 1969, the RUC was no longer able to contain the
situation. Elements of the British Army moved to the streets
and eventually assumed primary responsibility for peace keep-
ing and security."® On recommendation of an advisory commit-
tee chaired by Lord Hunt, the RUC was then relieved of all
dutes of a military nature. ‘
Another major development was the establishment of a Po-
lice Authority of Northern Ireland, representative of the com-
munity and statutorily responsible for the maintenance of an
adequate and efficient police force. The existing armed auxilia-
ry police force, the Ulster Special Constabulary (about which
complaints had been made) was disbanded. In its place were
established the RUC Reserve whose civiian members were
given the function of assisting the police on a part-time basis,
jiand the Ulster Defence Regiment, also a voluntary part-time
- body, but with a military function and under military control.
At an early stage in the current terrorist campaign it was
realized that the RUC was considerably under-equipped to
serve a community of 1,500,000 people. Over the years the
authorized strength of the service has several times; been in-
creased. The strength of the regular RUC on December 31,
1986, was 8,234, while there were 4,414 in the RUC Reserve {of
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whom 2,754 were then employed on a full time basis).’* The
British Army personnel assigned to Northern Ireland in mid-
1987 numbered between 6,000 and 7,000. Control of the RUC
is vested in Chief Constable, Sir John Herman, assisted by
Deputy Chief Constable, Michacl McAtamney.

B. The Task of Providing Security Against Terrorism

The police function is everywhere a somewhat hazardous
activity, but even in the most crime-ridden urban centers of the
Western world the number of police who lose their lives to
hostile activity in any given year can be counted on the fingers
of one hand. Not-so in Northern Ireland, despite the fact that
“ordinary” crime is low in terms of what we have regrettably
come to expect in the United States. These tragic statistics
appear on the chart in Appendix B to this Report. While the
deaths of usually innocent civilians far outnumber the deaths of
police and military, the almost 800 deaths of police and military
personnel i 18 years out of an average force of less than
20,000 portray a truly grim toll. It is clear that membership in
the security forces requires a measure of courage and devotion
beyond anything we are accustomed to in peacetime.'®

Confronted with these frightening statistics, it is perhaps not
surprising that drastic couantermeasures were authorized and
that individual officers sometimes (perhaps frequently, as
charged) exceeded even their sanctioned use of authority. Is-
sues invelving alleged abuse of authority in connection with
arrest, detention and interrogation will be considered separate-
Iy and extensively. Here we discuss briefly the use of plasiic
bullets for riot control. '

Plastic bullets—"“P.V.C._ baton rounds” as they are officially
known—were first used in Northern Ireland in February 1973.
By the end of 1974 only 258 had been fired, but in 1975 some
3,500 were fired and the less lethal rubber bullets were no
Jonger used. The weapon comes m two varleties: the 45 grain
bullet, for use at a long distance with a muzzle velocity of 75
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metres per second, and the 25 grain bu‘{im for use at shorter
distances. The latter, more commonly used, is 3.875 inches long
and 1.5 wnches i diameter, and truly alarming even in repose.
Its apparent dangerousness is confirmed by the fact thar at least
12 deaths have resulted from the firing of p}asr;c bullets as well
as a much larger number of injuries. Government officials,
however, argue that if plastic bullets were nor available to the
security forces, something more lethal would be needed.

C. Complamis Agamst the Police

Ina securit}' situation as volatile as that in Northern Ireland,
and as dangerous to the police. it 1s mevitable that there will be
complaints of police abuse and mdeed thar some will
grounded i fact. Accordingly, the process for review of citizen
complaines is vital to public confidence and integrity of the
police procedures.

Unul 1987, the complaints and discipline procedures were
zoverned by the Police Act (Northern Ireland) 1870 and the
Police (Northern Ireland) Order 1977. To understand the
operation of those procedures, it is instructive to look at the
record tor a single vear, 1986, in which there was a high
mcidence of terrorist activity and thus of complaints. {n review-
ing the daia 1t should be understood that the then applicable
procedures were entirely mternal. The Disciplinary Panel con-

sistedd in each case of the Chief Constable and two members of

1=
1f

the Police Complaints Board.

CIn 1986, a total of 2,785 complaints against police officers
were recewved. Of 1,684 cases referred 1o the Director of 1
Prosecutions (DPP),' the DPP directed in five of these that
eight officers be prosecuted for 12 criminal offenses. in accor-
dance with the requirements of the Police (Northern Ireland)
Orvder 1977, 1,116 mvestigaiions of complai its completed in
1986 were referred to the Police Complainis Board. The dispo—

sition or Lbebe cases 1s not disclosed in the Chief Constable’s
Repore *?
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In 1986, a new Order in Council, Pelice (Novthern Ireland)
Order 1986, was institured in response Lo widespread dissads-
faction with a procedure that was not open 1o scrutiny outside
the RUC. That Order, now effective, abolishes the Police Com-
plaints Board and establishes the Independent Commission for
Police Complaints in 1ts place. The Order obligaies the new
commission o supervise the investigation of serious complaints
against police officers, gives it discretion to supervise any other
nvestigation, gives it power 16 supervise non-complaint matters
referred for invesugation by the Chief Constable, the Secretary
of State, or the Police Authority, and power to approve or veio
the appoimmem of investigating officers for matters within is
supervisory jurisdiction. The Commmission is to consist of a
chairman, two deputy chairmen and art least four others, all
appointed by the Secretary of Swate. Significaniy, no member
of the Commission may be or have been a member of a police
force in any part of the United Kingdom or the Republic of
Ireland. The new procedure (comparable to procedures in
England and Wales since 1985) should go far to restore public
confidence in the integrity of the police funciion.

V1 Arrest, Detention and Inlerrogation

A. Preface

As noted 1n the preceding section, meaningful steps have
been taken to improve police complaint procedures. However,
one major segment of persistent controversy in Northern ire-
land centers on the very laws and procedures from which the
police derive their authority with respect to arrest, detention
and interrogzton. Because arrest and detention are the points
at which the security interests of the government conflict direcr
ly with the Iiberty interests of the individual, 1t is not remark-
able that police authority in these spheres is a point of substan-
tial rension, and one which has drawn, and continues 1o

warrant, close scrutiny. The same can be said of the mterroga-
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tion process as authorized by law and as conducted by the -

police. As is true of any criminal justice system, what transpires
in one or more of these preliminary phases of the criminal
process can also affect seriously the fairness and mtegrity of the
trial process once the decision is made to prosecute an arrested
mdividual. In this section, we examine the laws governing
arrest and detention and the laws and praciices that regulate
police interrogation.

Preliminarily, it should be noted that although the Parlia-
ment in Westminster passes laws for Northern Ireland as well
as Great Britain, a number of police powers in Northern Ire-
land are different from those in Great Britain. One reason for
this, arguably, is that the conditions under which the police
work in Northern Ireland are “more arduous and dangerous
than anywhere else in the United Kingdom, or indeed in
Western Europe.”®?

Members of the judiciary in Northern Ireland, and their
families also have been the subject of assassination attempts by
terrorist groups, many of which have been successful or have
resulted in severe irijulries.TL Indeed, one of the vivid impres-
sions of our irip was the elaborate security necessary to protect
the lives of the Lord Chief Justice, the Lord Justices of Appeal
and the Judges of the High Court, who have to forge much of
their privacy to avoid physical violence by terrorists. The seri-
ousness of the threat was underscored when, just two weeks
before our arrival in Belfast, Lord Justice Gibson and his wife
were killed by a bomb while riding in their car.

The effect of terrorism on the daily life of the Northern
Ireland communiry understandably creates enormous pressure
on the RUC to arrest those responsible for the violence, and
their efforts are not met with the fullest cooperation in many
comumunities. Moreover, terrorist groups attempt to maintain
strong internal discipline,® and do not look kindly upon be-
trayal by their own members.?® Even crime scene examination
by police and forensic personnel is especially difficult because

R
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often the RUC cannot immediately, properly, or safely examin
the scene of a serious crime, even with army protection. .
report of a crime may, iself, “be and often 1s, the bait to lur
[the police] into an ambush.”* Consequently, it is not surpri
ing that the RUC considers arrest, detention, and INLerrogatc
as the most productive methods of obtaining evidence in terro
ist cases.

B. Arrest

In Northern Ireland, police powers are set forth in sever
statutes and a single Order. They are: The Criminal Law A
{Northern Ireland) 1967 (“CLA(NIY"), the Northern Irelar
(Emergency Provisions) Act 1978 as amended by the Norther
Ireland (Emergency Provisions) Act 1987 ("EPA™}, the Preve;
tion of Terrorism (Temporary Provisions) Act 1978 as amen:
ed by the Prevention of Terrorism (Temporary Provisions) A
1984 (“PTA”™), and the Magistrates” Courts (Northern lIrelan
Order 1981. The statute (or Order) under which an arrest
made depends on the nature of the offense. That statute w
then govern the duraton of the detention and the rules .
mterrogation.

Y. The Crominal Law Act (Northern Ireland) 1967
Under the Criminal Law Act (Northern Ireland) 1967, apa
from emergency powers, the RUC may generally arrest a pe
son only with a warrant unless there is reasonable cause
suspect that the person has committed, }s COMIMItnG or
about to commit an “arrestable offense.”®® An “arrestable ¢
fense” is one punishable by imprisonment for five years -
more.”®
2. The Northern Ireland (Emergency Fromsions)
Act 1578, 1987
Where emergency conditions exist, the RUC’s power of 2
rest is significantly broadened. Section 13 of the EPA nc
provides that:
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for political ends, and includes any use of violence for the
purpose of putting the public . . . in fear.”*

C. Detention

There are two forms of detention in Northern Ireland. The
first arises out of the police powers to arrest and is termed
“detention upon arrest.” The second is described as “depriva-
ton of liberty as a result of an extra-judicial process.”®

L. Detenizon Upon Arrest
In Northern [reland the maximum length of detention prior 1o
being brought before a magistrate, as set forth in Article 131 of the

Magistrates’ Courts (Northern Ireland} Order 1981, is 48 hours:

© Where a person arrested without warrant is not, within
twenty-four hours of his arrest, released from custody, the
member of the Royal Ulster Constabulary in charge of the
police station where such person is in custody shall bring
him or have him brought before a magistrates’ court as
soon as praciicable thereafter but in any event not later
than forty-eight hours after his arrest.

The Order apphes to all warrantless arrests and therefore to

persons arrested under §2 of the CLA(NI) 1967 and §13 of the
EPA. For a person arrested under §1%, it makes no difference
whether the underlying offense is scheduled or non-scheduled.
The Order does not apply o arrests made under the PTA. The
PIA specifically exempts 1its arrest provisions, §12, from the
Order, and provides that a person arrested under the PTA can
be detained for up to seven days before being brought before a

~‘magistrate

In 1686, extensions beyond the 48-hour period were granted
in Northern Ireland in the following frequencies:
1 day (8)
2 days (114)
3 days 297
5 days (84
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White the length of detention for similar offenses in Grear
Britain and Northern Ireland is generally the same, there is
one significant difference: an arrest in Great Britain for a
violation of §1 of the PTA (which section does not apply to
Northern Ireland) must occur under §12¢1)(2) of the PTA
which allows for detention up o seven days. In contrast, a
similar offense in Northern Ireland is defined by §21 of the
EPA, and arrest for that crime allows for a maximum period of
detention of 48 hours.

The significant feature of PTA §12, as it operates in North-
ern Ireland, is that a person arrested under it can, and
frequently does, face up to seven days detention during
which he or she is subjected to a regularized, efficient, and
intensive police interrogation process.”® Indeed, that is the
very purpose of the type of detention authorized by it. As the
Bennett Report noted, “persistent, forcelul questioning may
be needed,” and that ir is the announced policy of the RUC
“to arrest every terrorist suspect, even if caught o the aat
of committing a specific offence, under their powers either
under section 11 of the 1978 Act (now repealed) or section
12 of the 1976 Act. One clear advantage (o the police of do-
ing so is to give them more tme in which to carry out their
investigation.”®®

Given that the main repositories of persons arrested as sus-
pected terrorists are facilities designed for achleving productive
interrogations,®® we turn shortly to that process. However, in
the interest of completeness, we describe briefly the extant
provisions, not recently used, of detention of an extra-judicial
type.

2. Extra-judicial Detention

In 1973, extra-judicial detention began under the EPA as a
result of Lord Diplock’s recommendaton. He distinguished

detention from Internment which had been in use in Novthern
Ireland since August, 1971:
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fense 45 This Rule has also been codified in Great Bntam in the

PCEA §37(7). In Great Britain, however, §37 of the PCEA
does’ not apply to persons arrested under the PTA. While there
does. not appear to be a statute or order excluding the apphca—
bility, 'of this Judges’ Rule to persons arrested under the PTA in
Notthern Ireland, the inapplicability of §37 to the PTA in
Great Britain seems to indicate that the same resukt wouid be
reached in Northern Ireland.

In any event, regardless of the statute or Order mvoked, no
detainee is under a duty to answer questions or to make a
statement, and at a subsequent trial no adverse inference is to be
drawn from silence.’® However, unlike U.S. practice, “English

- coems Testrict only comments about the evidence of silence; they

do not exclude the evidence itself. As a consequence, the jury is
' fully aware that the defendant refused to answer questons
when cautioned and interrogated by the police. AT
TEe Judges’ Rules further provide for access to legal counsel
as follows:

“Every person at any stage of an investigation should be
able to communicate and to consuit privately with a solici-
tor. This is so even if he is in custody provided that in such
a case no unreasonable delay or hindrance is caused to the
processes of investigation or the administration of justice
by his doing s0.*

This rule applies in Northern Ireland to persons detained
under the EPA and the CLA(NI). Access to counsel may,
however be denied for up to 48 hours under certain circum-
stances. For example, persons arrested under the PTA can be
denied counsel for up to 48 hours under the 1987 Amendments
to"ffle EPA.* The same is true for persons detained under the
PTA in Great Britain.?

14 Great Britain, §58 of the PCEA grants to a detainée the
I‘lght to consult a solicitor at any time, except that such access
may be delayed in the instance of a person in custody for a

'

i

tjatg e e

i
8
i
i
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“serious arrestable offense,” in which case the delay in consult-
g counsel may, under certain circumstances, be delayed for 36
hours. In Great Britain persons detained under §12(1)(b} of the
PTA can be denied access to counsel for 48 hours.®! Persons
arrested under $12(1)(a) are treated as having been charged
with “a serious arrestable offense” and therefore access to
counsel cannot be delayed beyond 36 hours.’?

Thus, the only difference in delay in access to counsel under
the PTA between those detained in Northern Ireland and those
detained in Great Britain, is that in Northern Ireland a person
arrested under §12(1)(a) of the PTA can be denied counsel for
48 hours whereas a person arrested in Great Britain under the
same provision can be denied counsel for 86 hours. As to those
arrested under §12(1)(b) of the PTA access to counsel can be
delayed for 48 hours in both Northern Ireland .and Great
Britain.

The real concern is that access to counsel can be denied to a
detainee at all. The Bennetr Report noted that “the consistent
refusal to allow access to a solicitor throughout the whole period
of detention is unjustifiable.” It recommended, however, that

“prisoners in Northern Ireland should be given an uncondition-
al right of access to a solicitor after 48 hours and every 48 hours
thereafter. But solicitors should not be permitted to be present
at interviews.”?*

The first 36 or 48 hours of police custody can be critical to a
person’s decision to respond to police interrogation. The statu-
tory proscription of access to counsel during this period is
predicated on the very notion that custodial interrogation dur-
ing this time, untroubled by a right of access, will be most
productive for the police and damaging to the rights of the
suspect.

The U.S. experience with the dangers of custodial interroga-
tion led 1o the landmark ruling in Miranda v. Arizona.®® That
case held not only that the police must advise a person that he
has a right to remain silent, but also that he must clearly be
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made specific recommendaticns on the conduct of interviews
which were later incorporated in the RUC Code. The most
notable require that female suspects be interviewed only in the
presence of female officers; interviews not encroach on normal
meai[imes; interviews not start or continue after midnight un-
less operational requirements demand it; no more than two
otficers interview a prisoner at one time; no more than three
teams of two officers be concerned in interviewing one prisoner;
officers identify themselves at the start of the interviews; and all
persons detained be given a printed notice of their rights.

As concerns the closed-circuit TV practices, a uniformed
chief inspector supervises the interrogation centers at Castle-
reagh and Gough Barracks, where the bulk of terrorist interro-
gatién occurs, with at least one RUC inspector on duty during
the permitted interview times (8 a.m. to midnight). Closed-
arcuit T'V monitoring consists of two cameras and a monitoring
screen for each interview room: All monitoring screens are
situated together on one wall of the central monitoring room. In
addition, the divisional commander (at Castlereagh} and sub-
divisional commander {(at Gough Barracks) have screens in their
offices on which they can view any of the interview rooms they

T
choose.b?

The RUC Code also provides {or a system of medical exami-
nations for persons in custody. It sets forth that, as soon as
possible after arrest, medical attention should be provided if:

a) the prisoner appears to be suffering from any illness or
injury or complains to the police that he is so suffering; b)
the prisoner is considered to be suffering from the effect of
alcohol or drugs; ¢) the prisoner alleges that he was assault-
ed before, during or afier arrest; d) a police officer alleges
an asszault by a prisoner {(in which case the police officer
must 2iso be medically examined); ) the prisoner is alleged
to have committed an offense and it is likely that a medical
examination will yield evidence tending to prove or dis-

s
&
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prove the prisoner’s guilt, and it is considered advisable
that such examination be carried out; f) the prisoner was
arrested by a member of H.M. Forces or any person or
agency other than the police. .. ;or g) for any other reason
the person in charge considers it advisable.o?

In addition, if a person Is arrested for a scheduled offense:

the RUC Code makes it mandatory upon the police . . . to
arrange a medical examination [for such a personl], even if
none of the conditions listed . . . above applies, as soon as
possible after he is taken into police custody . .. butin any
event before he comes into conract with any CID or other
non-uniformed police officer 5

Arrangements may also be made for a prisoner to receive a
medical examination by a doctor engaged on the prisoner’s own
behalf.?” There is no evidence suggesting any criticism of the
doctors responsible for medical matters at police stations in
Northern Ireland.%®

Lord Jellicoe also noted that, after the implementation of the
Bennett Commirtee’s recornmendations, “allegations of mis-
treatment during interview were . . . rare and Justified com-
plaints of physical assaulr virtually non-existent.”®’

Our brief sojourn in Northern Ireland did not allow us to
assess the true state of affairs with respect to current mterroga-
tion practices. It was our sense that notabie improvements had
been made following the Bennetr Report, although many with
whom we spoke continued to express substantial doubts about
the methods employed at the main interrogation facilities of
Castlereagh and Gough Barracks. ‘Typical of these concerns is
the assessment of Dermot Walsh, who has written that:

[Tihe Bennett recommendations have [not] been singular-
ly effective in proteciing the suspect in police custody.
While it is true that the allegations of physical iil-treatment
have diminished greatly since the publication of the Ben-
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Court consists of the Queen’s Bench Division, the Family Divi-
storr and the Chancery Division. The Crown Court is the trial
level court for ail indictable offenses.”

The judges of the Court of Appeal, the High Court and the
County Courts are appointed by the Queen on the advice of
the Lord Chancellor. These same judges also sit in the Crown
Court. In general, only barristers who have practiced for
at least ten years are eligible for appointment, though
deputy county court judges, who may after three years be
made full county court judges, can be appointed from the
ranks of resident magistrates or from solicitors of ten years
Standing.T6

The most important judge in Northern Ireland is the Lord
Chief Justice of Northern Ireland. As the Lord Chief Justice he
15 President of the Court of Appeal, the High Court and the
Crown Court. In this capacity he assigns work to the judges of
the various courts and has a number of other administrative
responsibilities.”’

The Court of Appeal consists of the Lord Chief Justice and a
total of three other judges called Lords Justices of Appeal. In
criminal cases all judges of the High Court are eligible to sit as
Judges of the Court of Appeal. The Lord Chief Justice can also
ask a Lord Justice of Appeal to sit in the High Court.”®

The Crown Court was created as a branch of the Supreme
Court of Judicature of Northern Ireland in 1979. The court
can be presided over by the Lord Chief Justice, a judge of the
Court of Appeal, a High Court judge or a county court judge.
All cases in the Crown Court are tried before a judge and jury
except those offenses listed in the Northern Ireland {(Emergen-
¢y Provisions) Act 1978 (see Appendix C to this Report}, which
are iried by a single judge. Because that list or “schedule” is
extensive, jury trials for most serious crimes have become
extremely uncommon.” It is this development that is the focal
point of much of the controversy surrounding the Northern
Ireland criminal justice system.

W
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C. The Diplock Commission and its Report

When the British Parliament prorogued the Northern Ire-
land Parliament in 1972 and direct rule was imposed from
Westminster, it established a Commission, chaired by Lord
Biplock, and charged it to consider

what arrangements for the administration of justice m
Northern Ireland could be made in order to dea) more
effectively with terrorist organizations by bringing o
book, otherwise than by internment by the Executive,
individuals involved in rerrorist acrivities, parucularly
those who plan and direct, but do not necessarily take parg
in, terrorist acts. %0

The Commission held its firse meeting on Oclober 20,
1872, Of the four commission members, only Lord Diplock
visited Northern Ireland.®’ This he did twice. Each wvisi
lasted two days and was spent with the security forces.®
Almost zll the evidence was heard in England and consisted
of three written presentations and oral testimony from per-
sons with responsibility for the administration of Justice in
Northern Ireland and from representatives of the Civil and
Armed Services.®

t
3

in December, 1672, the Diplock Commission’s rePort was
submitted to Parliament. The report concluded that “the main
obstacle to dealing effectively with terrorist crime in the regular
courts of justice is intimidation by terrorist organizations of
prosecution witnesses.”®* It made a number of key recommen-
dations which were major departures from traditional criminal
Jjustice procedures in both England and Northern Ireland.
These were that a vast array of crimes, “which are commonly
committed at the present time by members of terrorist organi-
zations,” be tried by a single judge without a Jury; that bail in
stich cases not be granted except by the High Court and then
oniy if stringent requirements were met; and that in all such
cases, the standard for the admussibility of a confession shouid
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and the Explosive Substances Act 1883, robbery and aggravat-
ed burglary, intimidation, membership in proscribed organiza-
tions and collecting information fikely to be of use to terrorists.
The Act, however, did empower the Attorney General to certi-
{y that particular cases of murder, manslaughter and offenses
agzinst the person should not be treated as scheduled offenses
and should therefore be tried by a jury.

Section 3 of the Act fimited the power to grant bail in the case
of scheduled offenses. It provided that a person charged with a
scheduled offense shall not be admirted to bail except by a
Judge of the High Court and if convicted of such an offense,
the person shall not be admitted to bail pending any appeal. It
further provided that 2 judge shall not admit any such person
t6 bail unless (a) the Judge is satisfied that the defendant will
comply with the conditions on which he is admitted to bail, (b)
will not interfere with any witnesses, and {c) will not commit any
offense while he is on bail.

Section 6 of the Act, pertaining to the admission of state-
ments made by the accused, provided that such a statement js
admissible unless prima facie evidence is adduced that “the
accused was subjected to torture or to inhuman or degrading
treatment in order to induce him o make the statement,” and
the prosecutor is not able to satsfy the court that the statement
was 1ot s0 obtained.

2. The Gardiner Commitiee Repart
In 1974, the Gardiner Committee, chaired by Lord Gardmer,

examined the operation of the EPA and issued ifs report in
1975.

With respect to the abolition of jury trials in scheduled
offense cases, the Report conceded that “trial by jury is the best
form of trial for serious cases” and remarked that “it should be
restored in Northern Ireland as soon as this becomes possible.”
However, concluded the Repor:, “there are objections to its
restoration at present.

249

ind
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in support of its assessment, the Comrmnittee stated that “on
the evidence we have received . . if juries were to be TEeINtro-
duced for scheduled offences their verdicts would stil) he sub-
Ject o the influences of intimidarion or the fear of it The
Committee acknowledged that it had no evidence of this or of
perverse verdicts (there being no jury trials). Instead, it advert
ed to evidence it had received of

482 instances between Ist January and 31 August 1974 in
which civilian witnesses to murder and other terrorist
offenses were either too afraid to make any statement at
all, or, having made a statement impiicaling an individyal,
were so,airaid that they refused in any circumstances to
give evidence in court.

From this it concluded that “it is reasonable 10 assume that
Juries would be equally open to intimidation. "™

The Committee acknowledged that “the abolition of Jury
trials raised much protest from those who saw in the jury a
cherished safeguard and fundamental civil right.” But it also
found “wide agreement among those who gave evidence before
us and who were best qualified to Judge that the new systern
had worked fairly and well.” Thus, concluded the Committee,
“the right to a fair trial has been respected and maintained and
that the administration of justice has not suffered.

With respect to bail, the Report recommended no niajor
changes in the Act but did urge that the restriction on bail
pending appeal should be removed

On the subject of the admissibility of statements obtained
rom the accused, the Committee stated that it did not read § 6
of the Act “as climinating judicial discretion to exclude a state-
ment for reasons other than as defined in Article 3 of the
Earopean Convention and embodied in section 6.9

Pointing 1o the fact that the common law has rraditionaily
conferred discretion upon Judges 1o exclude statements in-
duced by “threats, promises, or some form of oppressive con-
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conducted by 2 single judge without a jury and not by a
plurafity of judges, nor by a judge with lay assessors.’%® The
only change recommended was that §6(1) of the Act should be
amended to enable the Lord Chief Justice to direct the trial of a
scheduled offense at a location other than in Belfast.’%®

The Report again focused on the two bases for elimination of
jury trials—juror intimidation and perverse verdicts. As had its
p'l_"édecessors, it concluded that “there cannot be any doubt that
there was actual intimidation of Juries before the 1973 EPA.
According to Sir Elwyn Jones, the Artorney General gave a
vivid® and grim account of particular cases of intimidation of
jurors by IRA and UVF men.” Only two such instances were
described, however.!%” Nonetheless, the Report shifted the bur-
den of proof to advocates of a return to trial by jury: “it must
be for those who allege of trial without a jury that ‘no other
aspect of the emergency law system has done so much to
diminish the credibility of the administration of justice’ to
establish at least the probability that juries will not now be
‘harassed, frightened and partial’ as they were in 1973.” The
Report determined that the burden had not been carried and
that, indeed, “the overwhelming weight of opinion from those
best qualified w0 judge is that members of juries in serious cases
would be in more danger than ever before. The methods of
mttmidation are more sophisticated and have been well tried on

: »10
wiinesses and others.”!9%

The Baker Report, although sensitive to arguments that even
if jury trial could not be restored, single-judge trials should not
remain, rejected the idea of any form of plural court. The
rejection was not one of principle but one of practicality. The
Report concluded that a two-judge court was not sensible and
that a threejjudge tribunal would pose serious operational
difficulties. 1t referred to Lord Gardiner’s earlier opinion that
if the court were manned with three Judges, then the five, or
hoped-for six, non-jury courts then sitting would require an
additional twelve judges. It was estimated that this would con-
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stitute more than half the strength of Queen’s Counsel, from
which appointments to the bench are made, at the Northern
freland bar. According to the Report, in January 1984, there
were 28 Queen’s Counsel, 83 Junior Barristers with over ten
years standing, 41 with over seven years standing, 128 with
under seven vears standing, [7 Resident Magistrates and ten
Deputy Resident Magistrates. In addition, observed the Report,
the case of a person accused of a scheduled offense is heard by
four judges—ihe trial judge and three in the appeal court.
Thus, “a plurality of trial judges could well make the manning
of a three-judge appeal court impossible. 19

The Baker Report also rejected the argument that plural
courts were required because of “case hardening” on the part
of individual judges. While stating thar he “accepted at once
that is possible,” Sir George rejoined that “itis a poor argument
for a plurality of judges. Two or three case-hardened judges
would be no better and indeed worse than one.” He also
cxpressed his belief that “the danger is well recognized and I
am convinced that each one [of the Jjudges] is continually
thinking of the possibility and warning himself against leaning
Or even appearing to lean to the prosecurion or against the
defence.”"'? For him, “the real question must be whether any-
one or any appreciable number of accused have been wrongly
convicted.” He answered it by stating that he had “heard of no
instances of a person being wrongly convicted nor has the Lord
Chief Justice.”! ! As to the argument that a plural court would
“lock better,” it was rejected as “purely cosmetic.”!1?

A court comprised of 2 single judge with several lay assessors
was also rejected on the basis of testimony of many witnesses
who “stressed the difficulty, indeed impossibility of providing
security for assessors and that two would be a more concentrat-
ed target than 12 jurors.”’!3

As to confessions, the Baker Report reiterated the recom-
mendation of the Gardiner Committee that §8 (formerly §6)
should be redrafted to make ciear that judges retain a discre-
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system 1s complex and mulifaceted. It is also a guestion which,
in addition to the numerous commissions and committees that
have énaiyzed it, has been studied at length and in depth by
highly qualified scholars as well as respected human rights
organizations.”'® Our conclusions are based on both the im-
pressious formed during our visit and the extensive materials
that we have studied.

One baseline measure of the fairness of a judicial systemn (but
not necessarily the only one) is whether it produces wrongful
convictions—convictions of innocent persons or convictions of
ostensibly guilty persons but not based on the evidence in a
given case. Consequently, in every interview which we conduct-
ed we sought that informauon. Not one person to whom we
spoké, however, directed our attention o a single case in which
there existed a belief that a factually erroneous conviction had
occurred. Certainly, the absence of such a claim by even the
severest critics of a court system helps to reduce the degree of
disquiet that one might have about the administration of justice
in a stare of emergency.

Our mrerviews of judges, prosecutors and defense counsel
aiso left us with certain positive feelings. We were impressed
with the independence, professionalism, and knowledge of the
Jurists and prosecutors with whom we spoke as we were with
the talents of the defense bar in the representation of persons
accused of scheduled offenses. There is, in fact, one unique
feature of defense representation in Northern Ireland that is
absent from our own in the United States: an indigent defen-
dant has the right to counsei of his own choosing and thus can
avail himselfl of the talents of the country’s most outstanding
barristers.' :

It can be said, however, that the issue is not simply whether
any person convicted in the Diplock courts can be shown to
have been innocent and wrongly convicted, but whether it can
be confidently concluded that the present rules and proceed-
ings assure that persons can be convicted only upen proof of

il
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1

20 -
peyond a reasonable doubt!*! Consequently. our
Impressions signal only the beginning of our assessment and

not its end. As Professors Boyle, Hadden and Hillyard have
noted:

their guilt

Trials in Diplock courts have in practice settled down to
a regular legal routine. * * * To the casual observer the
proceedings would be more or less indistinguishable {rom
those in the ordinary criminal trial. The defendants sit in
the dock surrounded by prison warders. There is a full
complement of lawyers on either side, and the usual pro-
cession of witnesses who are examined and cross-exam-
ined in the usual way. The most obvious difference from
an ordinary trial is the absence of a jury. But that in itsell
has a limited immediate impact in the majority of cases. In
the first place there is a very high proportion of guilty
pleas for which a jury would not in any evenr be ermparn-
nelled. And in contested cases the major issue is frequently
the admissibility of an alleged confession. In such cases the
Jury would be excluded from the hearing of evidence and
legal argument on the issue of admissibility until the judge
had ruled that the staternent was admissibie. 12!

‘Therefore, bereath the surface apparent 6 the casual ob-
server, there exists a plethora of subjects which inform the
inquiry as to the fazirness of the Diplock courts beyond the
singular search for the wrongfully convicted defendant. They
are subjects which were pressed upon us by many of those
whom we interviewed and which are prominently raised in the
literature. They pertain not only to the actuahty of justice in the
Diplock court system but to the egually important factor, espe-
cially in a system dominated historically by the majority Protes-
tant population, of the appearance of justice. They are the
following: a) the absence of trial by jury for scheduled offenses
and the desirability of alternative adjudicatory mechanisms; b)
the Schedule of Offenses and the question of “opting” I or
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in 1978 and 1979. These “contrasting trends,” they assert,
“provide strong support for the view that the declining acquit-
tal rate in Diplock trials is the result of judges becoming case-
hardened.”™** Nonetheless, they continue to urge caution in
drawing compelling conclusions from statistics on trial our-
comes because

The essence of the problem is that there is no ideal
acquiital rate. A high figure may indicate either that large
numbers of guilty defendants are being acquitted or that
large numbers of innocent persons are being brought to
trial. A low figure may equally mean that some innocent
defendants are being convicied or that the prosecuting
authdrities are bemw unduly cautious in bringing appar-:
ently guilty suspects to trial.'?

Subsequent studies build on the statistical model of the
Boyle, Hadden and Hillyard survey and echo its conclusions
as to case—hardening % A different statistical picture, how-
ever, is contained in the Baker Report, which showed a
decline in the acquittal rate in Diplock trials from 38 percent
in 1973 to a relativelv constant 20 percent for the next ten
years with the exception of 1981 and 1982 when it rose to 24
percent and 35 percent respectively These figures led Baker
to conclude that they do not “prove or even tend to prove
anything.”'*’

Whatever the merits of these arguments, there is unques-
tionably a stalemate on the issue of an immediate or immi-
nent return to trial by jury for all offenses in Northern
Ireland. That stalemate has produced a number of alterna-
tive approaches short of return to the traditional jury. One
such approach is implementation of a modified j jury systemn
that would have as its main feature the protection of the
identity of jurors. The most detailed of such proposals is that
proffered by Professors Greer and White. The major fea-
tures of their proposal are thar:

m

I3
X
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a. Scheduled offenses should continue to be tried in
Belfast.

b. Separate jury panels should be selecied from Jury
rolls throughour Northern Ireland and that only a smail
skeleton staff of court officials in Belfast should have
access to the names and addresses of these prospeciive
jurors.

¢. Lawyers for both the defense and prosecution should
not be given access to the lists at any stage in the trial.

d. Prospective jurors should not be told undl they ar-
rive at court whether they have been chosen for a sched-
uled offense, trial.

e. Jurors in scheduled offense cases should be con-
cealed from the public.

f. The number of peremptory challenges for the de-
fense and prosecution should be the same and should be
imited to three per defendant (as in England and Wales).

g To reduce the risk that jurors might be recognized
while leaving the court house, a mini-bus should be made
available rto take those who wish it into the center of
Belfast and deposit them at a spot randomiy selected for
each trip by a court official other than the driver.!?

A major feature of the Greer and White proposal, endorsed
by a number of persons with whom we spoke, was their recom-
mendation for a “Contingent jury Trial System.” Under such a
system, there would be a presumption in favor of a jury in that
all scheduled offense trials would begin before a judge and
Jury. A jury would be defeased only where the prosecution or
the defense could prove that it was more likely than not that a
prospeciive juror had been intmidated, in which case the trial
would re-start before a different judge and fresh jury. If
intimidation is shown to have recurred, only then would the
trizi be conducted by the judge alone. 125

The idea of a presumptive jury system, such as that proposed
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tions of law arise, such as in voir dire on the admissibility of a
confessi_qﬁ;

2. a court in which the presiding judge, m addition to singu-
larly deciding legal questions, also participates with the other
judges in the determination of questions of fact;

3. a court in which all the members would participate in all
decisions” of the court, including matters of law as well as
matters of fact.

Arguments for the inclusion of lay persons on a collegial
court were most strongly urged by Professors Boyle, Hadden
and Hillyard. They argue that reintroduction of some element
of lay participation in the trial of scheduled offenses would
produce ;‘multiple benefits such as 1) protection against caser
hardenih-g on the part of judges; 2) assistance to judges in
resolving the difficult decisions on contested confessions or
charges against members of the security forces; 3) reemphasis
of the public nature of the trial process and 4) returning to the
public some say in controliing the abuse of state power.'?>

The Standing Advisory Commission, on the other hand, did
not embrace a collegial court with lay participants. It did rec-
ommend, however, that a collegial court should be introduced
for the trial of scheduled offenses and that such a court should:

L. be comprised of a High Court judge and two County
Court judges;

2. be a full participant court in theory in that all three judges
would, 1n principle, be entitled to participate in the making of
any rulings on points of law but that in actuality, the majority of
the rulings would be made by the presiding judge with the tacit
consent of the other judges;

3. be z full parucipant court with respect to the special
problem of confessions so that the voir dire as well as the trial
itself would be conducted by all three judges;

4. render a unanimous verdict; and

5. include all three judges in the sentencing process.t?*

-
[
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B. The Schedule of Offenses Fssue

While the predominant view of proponents of change with
whom we met was that the very nature of the adjudicatory
mechanism had o be altered, either by restoration of the jury
iself or by creation of a plural court, the idea of a modification
of the schedule of offenses was also pressed upon us, albeit less
enthusiastically. As the Baker Report itself recognized, such a
step would not implicate major institurional change and would
be a positive step towards reducing the degree of departure
from traditional common law norms; a reduction in scheduled
offenses would increase commensurately the number of of
fenses for which a jury trial would be available. The importance
of any movement in this direction is underscored by the fact
that between October 1973 and December 1984, 9,249 people
were tried by the Diplock courts.!® Thus, Parliaments rejec-
tion, in May 1987, of Baker’s recommendation for some lessen-
ing of the scheduled offense list does riot eliminate the need for
turther exploration of the issue.

Under Schedule 4 of the 1978 Act, the Attorney General has
the power to deschedule (“opt out of”) offenses such as mur-
der, manslaughter, assault causing bodily harm, assisting a
prisoner to escape, arson and bomb hoaxes. Theoretically,
these offenses should be descheduled if no element of terror-
ism is Involved in their commission.’® As a practical marter,
relatively few such crimes have been descheduled and there is
ne appellate recourse for review of the Artorney General’s
refusal to do so.

On the other hand, a crime as common as robbery cannot be
descheduled where it is charged rhat an explosive, firearm,
imitation firearm or offensive weapon was used In its commis-
sion. Nor can there be descheduling of the crimes of rioung,
kidnapping, causing bodily harm by explosives or withholding
information about acts of terrorism.

Unquestionably, a number of scheduled offenses relate di-
rectly to the “troubles.” But Schedule 4 is, in acruality, a list of




33 THE RECORD

GITenses: whicn i

RL“\(‘*" 1976 and 1980, cos

irciclens,
scheduled eoffenses, a wi
Disdecd, 12 was this facn w
five vears IUprisonment or
Fnoaddition 1o reduction of the

of scheduled (:ifcnscs.

aspecii <tT1z’:i‘gc o

the Adtorney Generad should have o

tliat we he

proposaleand one which the Baker Reporr had previously

m@;‘ﬁul was that the cases were far 100 numerous for ihﬁ

tmu‘sz(m i
however,

veceve]

wanons

cdded

The dommant reafiry of

s \::mﬁiuc‘ucss, 1s the exicens

sLatenienis obras

oty featre of the Diplock rial prescess thar ra

2CTTOUN COTTCETIS fatrmess,

[+

ihe

ci . soa .. s . o
CID0CK Court rudge, whe si S0t trier of fact and law, rules
on adr

WINe, 4% 4

FAPR. |
tactual m hxs (Lm*"ssmp despite the
Judge having de as a maver of law.

—

yhien

1

aw rule as o admissihility. which i

contanied i

’J:

o I

0 il
paragraph (3} of the 1964 version of the Judges” Rues and i3
‘ i T

ie” has long been that-

<Uas a2 tundamenwd condimon of the ;‘«;dzmssima,zy in

given ?)}-' thal person 1o a question put by a police officer
ts

bhall have

oy
4]
s
-
E’
=
ot
I
3!
jd
f‘
e
o
=t
i
o
4
A
f")
i
o
-t
L
=
fa
—
-
-
;
ot
.
by
o

101 been o

- , . : i
from "'!I“ Dy icar of pz'c]udm) or nope of advantage,
exercised or heid out by a person m oauthorinyv, or by

In Northern ireland, despite the extreme intensity of 1he
political situztion in the late sivties and carly seventies, the
sudges continued 160 pb!} the established comrmon faw rules on
the admussibility of confessions, ' The Dy Conunission’s
hosiiity, noted above, 1o adherence w the common L rules i

iderce “ihat the accused was subjected 1o



168 - THE RECORD

torture or to inhuman or degrading treatment in order to
mduce him to make the statement.” This standard was geared
specifically 1o Article 8 of the European Convention for the
Protection of Human Rights and Fundamenta! Freedoms, and
was contemplated by Lord Diplock te meet the lowest threshold
for admissibiiity possible under international norms.

The confluence of a new statutory enactment and existing
common law doctrine created a substantial degree of uncertain-
ty as o the precise state of the law in Northern Ireland with
respect to the admissibility of confessions. Northern Ireland
court decisions have read the statute as an intended abrogation
of the common law voluntariness rule, but there is a consider-
able lack.of clarity as to the extent of the abrogation. For

examplej, in a 1978 decision, the Lord Chief Justice wrote that'

the statute had to be read to “render admissible much that
previously must have been excluded. There is no need now to
satisty the judge that a statement is involuntary in the sometimes
technical sense which that word has acquired in relation to
criminal trials.” ' Andin the leading case of R. v. McCormick,'*®
Lord Justice McGonigal wrote that §6 (now §8):

appears to accept a degree of physical violence which could
never be tolerated by the courts under the common law test
and if the words in section 6 are to be construed in the same
sense as the words used in Artcle 3 (of the European
Conventon for the Protection of Human Rights and Fun-
damental Freedoms), 1t leaves open foan INtervicewer to use
a moderate degree of physical maltreatment for the pur-

pose of inducing a person to make a statement.'?’

Two years later, however, doubt was cast on this interpreta-
ton by the Lord Chief Justice writing in R. v. O'Halloran: 148

This Court finds it difficult to envisage any form of
physical violence which is relevant to the interrogation of a
suspect in custody and which, if it had occurred, could at
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the same time leave a court satisfied beyond reasonable
doubt in relation to the issue for decision under section 6.

Although this statement created a higher threshold for admissi-
bility where some physical mistreatment was shown than did the
McCormick case, there remains even greater doubt as to what
extent treatment not amounting to physical abuse would render
a statement imadmissible under §8. The statute itself has been
construed not to include statements obtained other than by
torture or other degrading treatment. The Lord Chief Justice
wrote in R. v. McGrath: “I11t has nothing to say concerning the
holding out of inducements (however great) to a suspect, al-
though the latter course could rend strongly 1o destroy the
reliability of 2 confession.”*** And in R. v. Cowan, Lord Justice
McDermou held that “since the passing of the 1973 Act an
mduced statement is not inadmissible 2nd it is wreng to say that
a poiice officer must be acting improperly if he makes promises
or makes adeal.” A contrary holding, he wrote, “would reinsiate
pro tanto the exclusionary rule relating to confessions not
proved to be voluntary, and derogate pro tanto from rhe
provisions enacted by Parliament in section 8(1) of the 1978
Act.”159

The courts in Northern Ireland, however, have held that they
retain a certain discretion to exclude “any admissible evidence
on the ground that (by reason of any given circumstance} its
prejudicial effect outweighs its probative value and that to admit
the evidence would not be in the interest of justice.”?* And in
their 1980 survey, Professors Boyle, Hadden and Hillyard
observed that:

In a few cases judges have used their residual discretion
to exclude statements obtained by trickery or other im-
proper practces. In one case . . . the judge excluded an oral
admission obtained from a defendant by a false claim by
the detectives that “they had ample evidence against him”
and that there was a witness who could identify him, and




170 PHE RFECORD

PP TR T T T UTIDES SOOI N SR B
alter an assurance that what he sald wou

down and ased & thore s

vl WIS

against hiny, the Jdefendas

in E‘e( ernber =i"-'_"." 7Iw judwe admy

a1 1
cight though

tomn requuring ihe presence of a

case had not been complied with.

On the other hand, judicial views hate been expressed, suc

s

bar of Lord Justce McGonigal, that « jucdge who

vl
e

ses his discretion without ard 1o section 6. .. will

robubiluy exclude starenens ohained in Ciruuzr:-
stances not considered by Parliame el

Ghe effect of the exercis

tered by the o

discresonary power have the effe

Cornmiot taw Lest insolar 458 10 depes

phvsical or menmal malireatment.

Grven the siaie of judicial opinion on

beter than set forth the concusions

the )mioz_;\ courts commissioned by viness

The law regardis g the admissik
mienis made by o

uspect 1n pohice custnd,

g
mentally alrered. Involuntiry statements ave levallv admis

sible ('\‘\-:E{-ECI‘.L'(: atiiess nduced e, or byinhuman or

degrading trearmear. This change has not only ohviated
rechnical” leval x'cquiz'-:-'-mi-ms, b hes also removed from

the low on admissibiline the basic fin

"‘”1"[.1"39'

131

the risk i

BONS ave

s
RN

soabaial of faorl

Nonctheless fand contrary 1o Lord E‘;méovk‘s proposals),
the courss have retained a discretion (0 exclude eviderce

on the grounds that its “orejudicial effect

nm'wmghs 1t
probative value and 1o a {mlt the evidence would not be i
the mterests of Justice.”

T
i
A

t would appear that the courts usually evercise this
discretion 1o exchide confessions anp t}arenm obtamed as
S

result of phy

wcal maltreatmen: {zlline short ol torure,

T -

TUMan or dccmomg lreatment. Br’:yond this, there s no
nsisient qudicial pracuce, hur neither

|JO

=

areinenis oh-

5
longed and forceful
g

ned as a resul: of repecated, pro
quUestioning, mor staterments chrained as a result of threats
OT PYomises are 4s a rule excluded 194

Of considerable interest will !
&5 of the newly enacted
sions) Act 1987 The section r

modifies it in two res; pec at of violenes™

as a gzouna for exclu d zecond, o

codifies, In declarat tory foz‘m: the

screvon of a judge o
exclude siziements m the mterests of fairness (o the acc tisesc|

orin the inierests of justice.

While adduion of '16 “threar of vio’af?mtc"‘ ground Is consid-
cred by many a welcome change, the ground for admissibili TV s

stll more permissive () Ieases orher than sehied-

uled offense cases in No

- Moveover, codificaiion,

¢S, Oone 111 “ 1{
a meani giem act. Bm
under the condiions exising i Northern Ireland. the view s

trongly held dhar iegis'?t ve recognition of the fact of discre-




172 THE RECORD

statements that are obtained by “any threat, inducement or
oppressive treatment.”1%%
2. The procedural problem

The absence of a jury in Diplock trials deprives the defendant
of a dual procedural safeguard. In cases where the trial judge
determines that a confession is inadmissible, there is not the
slightest possibility, in a jury wrial, of the confession’s content
contributing to the verdict. The jury stimply never learns of its
existence. In cases where the trial Judge rules that a confession is
admissible as a legal matter, the defendan:t may still persuade
the jury thar it is unreliable as factual evidence of guilt. Without
a Jury, the defendant 1s deprived of that Important opportunity.
And in a system in which confessions constitute the proseci-

tion’s evidence more often than in ordinary criminal cases, the

significance of this deprivation is greaily heightened.

With respect to cases in which a Diplock court judge satisfies
himself that a confession is inadmissible, the only safeguard
against the confession’s content playing some role in the verdict
3 something beyond even the judge’s integrity; it is nothing less
than his ability to steel himself against even the slightest subjec-
tive encroachment of illicit knowledge on the remaining legiti-
mate evidence. Few would contend that even the finest Jjudge
can perform this feat without some difficulty.

In cases in which the confession is deemed admissible, the
defendant’s guilt appears to be a forgone conclusion. The
author of the Amnesty International study reported that no case
had been brought to his attention in which an accused was
acquitted though his confession was ruled admissible.’*® And he
points out that under ordinary circumstances, “the law envis-
ages an assessment of the reliability of confessions, independent
of and subsequent to the judge’s ruling on ‘admissibility.” %7
However, “rather than addressing the question of reliabiiity
separately {as could a jury], the judges in the ‘Diplock’ courts
appear to subsume this task under their rulings on the ‘admissi-
bility’ of confessions.”!*® Taken together with the interrogarion
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procedures used to obtain confessions and the lower threshold
for admissibility in Diplock trials even after the 1987 amend-
ments to the Emergency Provisions Act, the single-judge tral
cannot easily be said to ensure against conviction based on an
admissible but unreliable confession.

D. The Special Case of the “Supergrass”

In 1981, there began in Northern Ireland a series of prosecu-
tions in the Diplock courts known as “Supergrass” trials. For five
years thereafter, these trials were a phenomenon in their own
right and the term “Supergrass” tock on a special symbolic
meaning indigenous to the Diplock court system. By the tune of
our visit to Northern Ireland, primarily as a result of significant
reversals by the Court of Appeal of convictions based on “Super-
grass” evidence, the general consensus was that the “Super-
grass” phenomenon had all but passed on. It is nonetheless
more than worthy of mention for, on one hand, it was a discrete
instance where arguments for the return of jury trial took on
special meaning and, on the other hand, 1t evidenced, i sub-
stantial degree, the integrity of Northern Ireland’s Judges.
Moreover, there is no institutional barrier to its reappearance.

The term “Supergrass” denotes “a person who has repeatedly
taken part in serious criminal enterprises, and who agrees to
give evidence for the prosecution against alleged participants in
those same crimes.”"®¥ To some, supergrasses are distinguish-
able from ordinary accomplices by the number of defendanis
they are prepared to implicate and because they are “the
creation of deliberate prosecution initiatives.”**® To others, they
are “converted terrorists” or “witnesses from terrorist organisa-
tions who have decided voluntarily 1o give evidence in court
against former accomplices.”'%!

Berween November 1981 and November 1983, some seven
unionist and 18 nationalist supergrasses were responsible for
the arrest of nearly 600 suspects. Fifteen of these retracted their
evidence but of 217 defendants whose cases were not aborted,
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Human Rights and Fundamental Freedoms. The Universal
Declaration of Hurman Rights was adopted by the General
Assembly of the United Nations on December 10, 1948. The
norms contained in it have been developed into legally binding
commitments in both the Furopean Convention (1650) and the
International Covenanr (1966). The United Kingdom is a State-
Party to both.'®® The relevant provisions of each are as follows:

1o The Universal Declaration of Human Rights

Article 3: Everyone has the right to life, liberty and
security of person.

Article 5: No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishiment.

Article 7: All are equal before the law and are entitled
without any discrimination 0 equal protection of the law.
Allare entitled to equal protection against any discrimina-
tion in violation of this Declaration and against any incite-
ment to such discrimination.

Article 8: Everyone has the right to an effective remedy
by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by
law.

Article 10: Everyone is entitied in full equality to a fair
and public hearing by an independent and impartial tribu-
nal, m: the determination of his rights and obligations and
of any criminal charge against him.

Article 11: 1. Everyone charged with a penal offense has
the right to be presumed innocent uniil proved guilty
according to law in a public trial at which he has had ail the
guarantees necessary for his defense.

2. The International Covenant on Civil and Political Rights

Article 4: In time of public emergency which threatens
the life of the nation and the existence of which is officially
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proclaimed, the States Parties to the present Covenant may
take measures derogating from their obligations under the
present Covenant to the extent strictly required by the
exigencies of the situation, provided that such measures
are not inconsistent with their other obligations undey
international law and do not involve discrimination solely
on the ground of race, colour, sex, Ianguage, religion or
social origin.

Article 7: No one shall be subjected to torture or to cruel
inhuman or degrading trearment or punishment.

Article 14:

[. All persons shall be equal before the courts and
tribunals. In the determination of any criminal charge
against him, or of his rights and obligations in a suirt at law,
everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established
by law. * * %

2. Everyone charged with a criminal offence shall have
the right 1o be presumed innocent uniil proved guilty
according to law.

b

3. In the determination of any criminal charge against
him, everyene shall be entitled 1o the following minimum
guarantees, in full equality:

(a} To be informed prompily and in detail in a language
which he understands of the nature and cause of the
charge against him;

(b} To have adequate time and facilides for the prepara-
tion of his defence and to communicate with counsel of his
own choosing;

{(¢) To be tried withour undue delay;

(d) Teo be tried in his presence, and 1o defend himself in
person or through legal assistance of his own choosing; 1o
be informed, if he does not have legal assistance, of this
right; and to have legal assistance assigned to him, in any
case where the interests of Justice so require, and withou(
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nant and Article 15 of the European Convention provide for
derogation in times of emergency.!’!

Our observaton of proceedings in a Diplock court and our
analysis of the relevant materials do not provide us with any
basis upon which to take issue with the conclusions reached by
Professor 'Korff of The Netherlands in his 1984 study of the
Diplock courts undertaken for Amnesty International. With
but one major exception pertaining to the freedom from self-
incrimination and the presumption of innocence, Professor
Korff found that in many respects, trials in the Diplock couris
are i accordance with prevailing international norms. As he
has written:

‘The tribunals have been established by law; the proceed-
ings are held in accordance with the law. The judges are
independent from the executive and legally experi-
enced; they are impartial at least in the sense that they
deal even-handedly with defendants of different politi-
cal and/or religious persuasions. The accused is in-
formed before the trial of the accusations against fiim;
he 1s afforded adequate time and facilities for the prepa-
ration of his defence, including legal assistance of his
own choice from the moment he is charged. If neces-
savy, kis defence Jawyer will be paid from public funds.
Custody on remand, by international standards, is pot
excessively long. At the trial, the defence has full proce-
dural “equality of arms” with the prosecuiion: it can
challenge prosecution evidence and cross-examine wit-
nesses, and can call witnesses and evidence on its own
behalf, “The trial is public; the accused has a virtually
unlimited right of appeal.'™*

Iaialie .

The exception upon which Korff focuses is, however, a major
one. It concerns the violation of Article 14.3(g) of the Interna-
ttonal Covenant on Civil and Political Rights, which provides
that everyone shall be entided “not to be compelled to testify
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against himself or to confess guilt.” His conclusions are worth
guoting in full:

The most important questions regarding adherence o
international norms for a fair triad, however, relate 1o the
freedom from self-incrimination and rhe presumption of
innocence. The right not to be coerced into making a
confession is explicitly stated in Arricle 14(3)(g) of the
Internanonal Covenant on Civil and Political Rights, to
which the United Kingdom is a party. 1t also flows from
the presumption of innocence, contained in all human
rights mstruments. Furthermore, the equally fundamental
(and internadonally recognized) principle that the guilr of
the accused ‘must be established beyond a reasonable
doubt implies a prohibition to convicr on the basis of
anreliable evidence, such as confessions obtained under
duress.

‘The institutionalized use in Northern Ireiand of strong
psychological pressure on suspects in order to induce
them to confess appears to be in breach of at least Article
14(3)(g) of the International Covenant on Civil and Politi-
cal Rights. Convictions based solely on conrested confes.
sions obtained under duress furthermore raise serious
doubts about the adherence by the “Diplock” courts to the
presurmnption of innocence in all cases. These aspecis of the
“Diplock” court system therefore raise questions about rhe
extent to which mials in the “Diplock™ courts accord with
international norms for a fair trial, contained in such
international instruments as the Universal Declaration of
Human Rights, the International Covenant on Civil and
Political Rights, and the European Conveniion on Human
Rights.'”

Asis evident, Korfl’s analysis of the Diplock courts in relation
to nternational norms is inexrricably entwined with the pretrial
phases of the criminal justice process, particularly that of inter-
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ation of pémition as an indication of the intent of the Pr_otestan_t
majority to. preserve their dominant position, includI_ng reli-
gious discriminaiion in employment, housing, eduacation and
voung. ) N

In the Republic of Ireland the views about partition range
from grudging acquiescence to stormy, sometimes violent d{?‘
mands for union. The official position of recent governments s
that it is preferable to live with peaceful separat.ion than to
undergo the violent disruption of attempted union and the
certain wrath of the Republic’s important trading partner, the
United Kingdom.

The most important, and the most controversial move to-
ward stabjlization of the status quo since partition in 1921, was

the Anglo-Irish Agreement between the United Kingdom and

the Republic in Novernber 1985. The Agreement was si.gned by
Margaret Thatcher, Prime Minister of the United Kingdom,
and Garret FitzGerald, the Prime Minister (Taoiseach) of the
Republic of Ireland. The Agreement, after approval }'J?zﬁhe two
parliaments, came into force on November 29, 1985." It has
been registered with the United Nations and has the force of
international law.

A. Main Points of the Agreement
The Agreement covers three main areas:

1. The Siatus of Northern Ireland

Both governments agree that any change in the status of
Northern Ireland would come about only with the consent of the
inhabitarits of Northern Ireland, and recognize that at present a
majority do not want such a change. Both governments also
undertake that, should a majority in Northern Ireland formally
consent to the establishment of a united Ireland, they would
introduce and support the necessary legislation.

2. Intergovernmental Conference
An Anglo-Irish Conference has been established to promote
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a reconciliation between the two traditions in Northern Ireland
by providing a forum within which the Irish Republic can put
forth its views on a range of potitical, security and legal matters,
thus reflecting the concerns of the nationalist community in the
north. The Secretary of State for Northern Ireland and the
Foreign Minister of the Republic are committed to joint chair-

- manship of the Conference’s regular meetings. The Agreement

provides that the agenda for those discussions should include
human rights, electoral arrangements, the use of flags and
emblems, avoidance of discrimination, relations between the
security forces and the minority community, the administration
of justice, extradition, prison regimes, and cross-border Ccoop-
eration on security, economic, social and cultural matters.

3. Increased Cooperation Between North and South

The Agreement encourages increased cooperauon in the
fight against terrorism. The Chief Constable of the Royal Ul
ster Constabulary (RUC) and the Commissioner of the Garda
Siochana (the Republic of Ireland’s police force) are designated
to work toward enhancing security in such areas as threat
assessments, exchange of information, liaison structures, tech-
nical cooperation in training of personnel and operational
resources. (Subsequent to the Agreement the Irish govern-
ment acceded to the European Convention on the Suppression

of Terrorism, to which the United Kingdom was a previcus
signatory.}

B. Response to the Agregment

The Agreement, as the culmination of more than 18 months
of discussion and negotiation, reflected the desire of boih
governments to bring peace, stability and reconciliation 0
Northern Ireland. It followed 2 series of efforis ar political
scttlement, all designed to accomplish the reestablishment of a
devolved administration in Northern Ireland, which had not
existed since 1972. Nothing in the Agreement specifically relat-
ed to that end, but certainly nothing in the Agreement impedes
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tunues, and ways, even though mostly small, have been found to
CASE (ensions.

Issues relating to the administration of justice, partcularly in
the contéxt of securily concerns, are probably the most sensitive
to coniront the Intergovernmental Conference. Although no
move has been made to provide for jury trial in place of the
one-judge Diplock courts, other changes have been made 1o
amehorate the harshness of practices dating from the early

1970s.

a. An order was published in 1986 increasing the dis-
cretion to assign cases for trial by jury.

b. Proposals have been advanced to make certain other
changtg, including the expansion of rights for suspects in
police custody and the strengthening of arrangements for
dealing with complaints against the police.

¢. Steps have been taken to eliminate avoidable delays-
1 bringing suspects to trial. ’

d. An additional Roman Catholic judge has been ap-
pointed:-to the Northern Ireland High Court bench.

. Cooperation in Matters af Security

No task undertaken by the Intergovernmental Conference is
more important than the enhancement of Security cooperation
across the border between Northern Ireland and the Republic.
Manifestations of such increased cooperation exist in greater
contact between the two police forces and frequent meetings
between the RUC Chief Constable and the Garda Commission-
er. Joint reports have been prepared on such matrers as intellic
gence cooperaton, haison structures and operational and tech-
mical matters. Both sides are resoived to continue their Jjoint
efforts.

A turther manifestation of the Irish government’s cornmit-

ment to combatng terrorism is, as previously noted, its signa-
ture of the European Convention on the Suppression of Ter-

Rt
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rorism. This is an important step in a naton where courts had
long declined to extradite those who were charged with terror-
ist offenses in the North on the ground that those offenses were
“political ” Uitimately, however, Dublin acknow!edged not only
that terrorist methods are tepugnant to a democratic society,
but also rhat terrorist efforts are aimed at the South as well as
the North.177

Despite moves toward cooperation In matters of security
prospects for substantial progress in the mear ierm remain
probiematic so long as unionist hostility continues at the intense
levels of the mid-1980s. For the present the irmnportant {act is
the firm commirment of the two governments to the principle
of cooperative efforts to deal with the threat and the reality of
terrorism.

Willlam V. Shannon, United States Ambassador 1o the Re-
public of Ireland in 1977-81, concludes his evaluation of the
Anglo-Irish Agreement in these words:

The route to reconciliation in Northerp Ireland wili be
long and tortuous. The Intergovernmental Conference
_must show resulis through changes in the police, the
courts and the prisons if the alienation of the Catholic
community is to diminish and its support of the IRA (o
decline. Time will have to pass before unionist fears sul-
side and members of that community begin to recognize
that enlisting Dublin’s active involvement has not dam-
aged their security and has, in fact, made some problems
easier to manage.'’

XL Recommendations and Conclusion

The political situation in Northern Ireland remains trouble-
some. Though we wish it were otherwise, we cannot conclude
that an immediate, complete return to normal institutional life
in Northern Ireland is a realistic possibility. The Diplock court
system, aithough it departs from the standard norms of Briush
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it 1s of considerable refevance that, in the Republic of Ire-
land. under the Offenses Against the State Act of 1939, sched-
uled offenses are also not tried by a jury but by the Special
Criminal Court, comprised of three judges. Although the vol-
ume of scheduled offense cases is much less in the Republic and
thus constitures considerably less of a2 burden on the Republic’s
judicial personnel than would be the case in Nox_‘{hern ireland,
there would be great symbolic significance, especdially to its
Catholic population, in Northern Ireland’s adoption of a judi-
cial mechanism that would be similar to that employed in the
Republic.

It 1s also important that in Northern Ireland there appears
to .be no. gpposition in principle to the creation of a plural

tribunal. And if something along the lines of our first propos--

al were adopted, whereby the number of scheduled offense
trials was significanty decreased, 1t would follow that there
would be a commensurate reduction of the practical impedi-
menis to three-judge panels since judicial manpower would
be more abundant.

Of the numerous variations for plural courts that we exam-
med, the preferable one is that of three iudges who participate
fully in all phases of the trial, with the presiding judge ruling on
evidentiary guestons but subject to consultation with his col-
leagues when and if desired; the verdict should be unanimous
and the judges should all participate in sentencing.

With respect to the actual conduct of the trial, the presid-
ing judge should make the rulings on evidentiary matters as a
maltter of course. To require that consultation with his col-
leagues occur on every question that arises is impractical and

' M b o o T
unnecessary. It 1s enough that the presiding judge consult.

with his colieagues on difficult questions and that his col-

leagues have the right to offer their views. A verdict of guilt
should be unanimous because one Jjudge’s doubt should be
deemed the equivalent of a reasonable doubt and i would
mirror, thereby, the requirement of unanimity for a jury's

e
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verdict. Each judge should participate in senitencing because
each judge’s familiarity with the defendant throughout the tral

Is too valuable a perspective to be omirtted from the sentencing
process.

3. The rule with respect to the admissibility of confessions m sched-
uled offense cases should be the same as that which governs all other
cases in Northern Ireland.

We perceive no legitimate basis for the existence of rwo
different rules governing the admissibility of confessions. The
existence of emergency conditions does not warrant a depar-
ture from the standard for admissibility which has long been
part of the cominon law. Unlike the abrogation of the right 10
Jury trial, the very operadon of which is intertwined with the
existing emergency, the standard for admissibility in former §8
of the EPA, as modified in article I, 85 of the 1987 Act, is a rule
of evidence and has nothing to do with external conditions. Its
existence stems from Lord Dipiock’s belief that the existing
standard for admissibility was an impediment ro convicting
those charged with terrorist offenses. Acceptance, however, of
such a premise does far more than accommodate to the exigen-
cies of an emergency situation; it legitimizes a standard of
proot that is fundamentally inconsistent with basic tenets of
fairness and increases rhe likelihood of the admissibility of
unreliable confessions.

Unlike the complexities which surround the jury trial issue,
the case has never been made for lowering the threshold of
admissibility so that all that is barred are statements ohtained by
“torture or inhuman or degrading treatment.” Indeed, the
resistance of the courts of Northern Ireland to such a standard,
even in the face of its specific enactment by Parliament, is the
strongest testament to the repudiation of its core principle.

‘The 1987 Act recognized this judicial act of repudiation of
the Diplock formulation by providing that the courts retained
inherent discretion to ignore it. We believe thar Parliarnent
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? The current Northern Ireland Secretary is Tom King, and his deputy at the
time of our visit was Nicholas Scoti (alsc an elected member of Parliament).
Followmng the recent general election in Britain, Mr. Scout has been replaced by
John Stanley M.P. Both King and Stanley represent districts in England rather than
Northern Ireland.

1% The earlier version of the Emergency Provisions Act (EPA) dates to the end of
Stormont i1 1973, The Prevention of Terrorism Act {PTA) was first enacted in
1974 and, as periodically reenacted since, concerns terrorism more generally and
applies 1o the entire Unned Kingdom.

1o 19777 Lord Justice McGonigal, in R, v. McCormick, (1977) N.1. 105, ac-
knowledged: thar applicable law in Northern Ireland permitted wide latizude in
obiaining a statement even 10 “a degree of physical violence.” Boyle, Hadden and
Hillyard, TEN YEARS ON IN NORTHERN IRELAND 48 (1980). He did state,
however, that judges retained some measure of discretion to exclude evidence that
was “in itself _ . . suspect by reason of the method by which it was obtained.” Id. at
48. Courts responded by excluding evidence in at least some cases in which serious
maltreatment or trickery short of torure had been alleged. Jd. at 48, 49. This
matier is move fully discussed later in this report.

12 Report ¢l the Committee of Inquiry into Police Interrogation Procedures in |

1d (referred o hereafier as the "Bennett Report”) 24-32; 60-65
(1079).

1% Review of the Operations of the Northern Ireland {Emergency Provisions)
Act 1978 (1984), referred to hereafter as the “Baker Report.”

' It is now accepted, and has been for several years, that the role of the army is
to support the RUC and that the army will remain in that role in whatever numbers
and for as long as required.

15 Chief Constable’s Annual Report (1987).

12 A further grim statistic is that during the same pericd there were recorded
almest 10,000 injuries among the RUC, army and UDR, as well as 23,000 civilian
injuries, all ascribed ro terrovist actvities.

¥ The information in this section is taken from the Chief Constable’s Annual
Report for 1986 (published in April 1987).

8 Section 13 of the Police Act (Northern Ireland} 1970 then required that,
cxcept in those cases where the Chief Conswable is convinced that no criminal
offense has been commitied, the report of the investigation of a complaint against a
police officer must be sent to the Director of Public Prosecutions.

¥ In addition, there were a number of mtemnal disciplinary charges not relevant
here.

The Benneit Report, at 8

The Baker Report, at 11, 12,

The Benneu Report, at 8.

fd. a1 9.

The Baker Report, at 77.

Criminal Law Act {Northern Ireland) 1967, $2(3-5).
26 1d. $62(1).

#7 See Northern Iretand (Emergency Provisions) Act 1978, §13(1) and Northern
freland (Emergency Provisions) Act 1957, §26(1) and Schedule 1.

*¥ The list.of scheduled offenses is set forth fully in Appendix C.

29 See EPA 1987, §6.

* Review of the Operation of the Prevention of Terrorism {Temporary Provi-
sions) Act 1976, (1983}, referred to hereafier as the “Jellicoe Report,” ar 9.
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3t Offenses under $§9, 10 and 11 of the PTA 1984 are scheduled
the EPA 1078,

32 PTA 1984, §19(2).

3 Section 11 of the PTA proscribes withholding information relating (o acts of
terronsm. Prior to 1884 an offense under §11 was arrestable under §12 of the Act
Offer_lses under § 11 of the PTA are now arrestable under §26 of the Police and
Criminal Evidence Act 1984 in Great Britain and under §13 of the EPA 1978 in
Nerthern Ireland, but no longer arrestable vider the PTA. )

54 PTA 1984, §14¢1).

s Report of the Commission to Consider Legal Procedures to Deal with Terror-
ist Acuvities in Northern Ireland, (1672}, referred to hereafter as the “Diplock
Report,” at 14.

6 §12(4): A person arrested under this section shall not be detained in right of
the arrest for more than forty-eight hours after his arrest, but the Secreiary of Stare
may, im any particular case, extend the period of forty eight hours by a period or
periods specified by him. S ‘

offenses under

(::)) Any such further periods or periods shall not exceed five days in all.
_{8) The following provisions . . . shall not apply 10 a person deiained in
right of the arresi . . | )
(d) Artcle 131 of the Magistrates’ Courts (Northern Ireland) Order 1981.

#7 Viscount Colville of Culross QC, Report on the Operation in 1986 of the
Prevention of Terrorism (Temporary Provisions) Act 1984, at 12.

3% Walsh, The Use of the Acts in Northern Irelgnd, in Scorer, Spencer & Hewit
THE NEW PREVENTION OF TERRORISM ACT, at 56, 67 (1985). ’

¥ The Bennetr Report, at 13, 23, 24

% Walsh, The Use of the Acis in Novthern Ireland, supra, 2t 66, G7.

41 The Diplock Report, at 14. '
The Royal Commission Report on Criminal Procedure 7 (19813,
Judges’ Rules, Rule I (1978 Version) 4
Judges’ Rules, Principle D

%5 Id. Rule 3.

¢ The Bennett Report, at 25.

+7 Van Kessel, The Suspect as a Source of Testimonial Evidence: A Comparison of the
English and American Approaches, 38 Hastings L. [. 1. 13 (1988). ' ’

8 Judges' Rules, Principle C. N ’
Northern Ireland (Emergency Provisions) Act 1987, §15.
50 PCEA §58. '

51 Jd.

52 PCEA §118(5).

3% The Bennet Report at 138.

>t Id. at 138, 139.

55 384 1.5, 436 (1966).

36 See, Fdwards v. Arizona, 451 US. 477 (1981).

57 Quoted in Baker, The Wastern European Legal Response 1o Terrovism, 13 Brook-
Iyn 1. Int L. 1, 17 {1987).

%% Walsh, THE USE AND ABUSE OF EMERGENCY LEGISLATION IN
NORTHERN IRELAND 56 (1985).

% Id. at 57.

80 The Bennett Report, ar 33.

51 The Jellicoe Report, at 30.

8% 1d. at 31.

62 The Bennett Report, at 44, 45.
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125 1d. Lw
126 See, e.g.,g.Walsh, THE USE AND ABUSE OF EMERGENCY LEGISLA-

TION IN:Z8®RTHERN IRELAND, supra, at 94; S. G Greer and A. White,

ABOLISHING THE DIPLOCK COURTS, supra, at 22, 23.

127 The Baker Report, at 37. .

128 §_ (. Greer and A. White, ABOLISHING THE DIPLOCK COURTS, supra,
at 79,80 i -

12 1d.ar 8 1

190 Seanding Advisory Commission on Human Rights (5.A.C.H.R), Annual Re-
port for 198786, 59. The Commission was established in 1975 and is charged with
the responsibiiiity of reporting armually on the status of human rights in Northern
Ireland. Sée, -:Northern Ireland Constitution Act 1973, §20(7}.

151 Id. at 58, 59-

122 Gee, cg,_} ackson, Three fudge Courts in Northern Treland, A Paper Prepared for the
Standing Advisory Committee on Human Rights, in Annex A to the S.A.C.H.R. Report
for 1985-86 at 70-72. '

133 Boyle,l Hiadden and Hillyard, TEN YEARS ON IN NORTHERN IRELAND,
supra, at 8§0-31.

13+ § ACIEER. Réport, supra, at 60, 51,

155 §.C. Greer and A. White, ABOLISHING THE DIPLOCK COURTS, supra,

at 10,
136 Dickson, THE LEGAL SYSTEM OF NORTHERN IRELAND, supre, at 83,
84. Co .

137 Joint Cénference on the Administrasion of Justice, The Administration of fustice
#n Northern Freland, 14, 15 {1981). ) _ o

138 1) Wylsh, Civil Liberties in Northern Ireland, Nauonal Council en Civil Liberties
Review of 1084, 526 (1984). i .

Y150 Thy Administration of Justice in Northern Ireland, supra, at 14, 15.

140 The Baker Report, at 40, 140. o

H1 Saral Spencer, General Secretary, National Council for Civil Liberties, Inter-
view, May FS [987.

112 The Bénneu Report, at 10.

143 Walsh THE USE AND ABUSE OF EMERGENCY LEGISLATION IN
NORTHERN IRELAND. supra, at 44. .

1+ Royle, Hadden and Hillyard, TEN YEARS ON IN NORTHERN IRELAND,
supra, at 38. The authors recount that: ) )

During 1972 in a number of test cases The judges held that confessions cbtained
during prolofged interrogation were involuntary and therefore inadmissible. In R.
v. Flynn and;Leonard the Lord Chief Justice described the detention cenire at
Holywood asi'a set-up officially organised and operated 1o obuain information . ..
from persong who would otherwise have been less than willing to give it,” he went
on to say i

number of other prosecutions were abandoned by the Director of Public Prosecu-
tions oa the ground that confessions obtained in such circumstances were unlikely
10 be held admissible. {footnoies omitted).

15 R v.iGorey, (1978}, not apparently reported umit 1979 NI 42.

146 (1977¥N.L 105.

W7 4 ap A1l

48 (19792 NITB (CA).

149 (1GR0)"N.1.91.

150 1987 N.1 , {slip. op. a1 16, 19, January 21, 1987).

in.general 'zdmissions made by. persons under this type of interroga-.
tion in this setting will often fail to qualify as voluntary statements.’ A substantial:
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131 R. v. Corey, supra, (1979) N.I. 49.

152 Boyle, Hadden and Hillyard, TEN YEARS ON IN NORTHERN IRELAND,
supra, at 49. )

3% R, v, McCormick, supra, (1677) NI 105.

15 Korff, THE DIPLOCK COURTS IN NORTHERN IRELAND: A FAIR
TRIAL?, supra, at 60, 61.

155 National Councii for Civil Liberties, Briefing om the Northern Ireland (E mergency
Provistons) Bill 1986, 4 (December, 1986).

156 Korff, THE DIPLOCK COURTS IN NORTHERN IRELAND: A FAIR
TRIAL?, supra, at 66.

157 Id. at 69

138 A

1% Gifford, SUPERGRASSES, 4 {1984).

180 8. C. Greerand A. White, ABOLISHING THE DIPLOCK COURTS, supra,
at 19.

¥ British Information Services, Northern Ireland: Converted Terrorists 1 {Novem-
ber, 1983).

%2 5. C. Greer, The Supergrass: A Coda, Forwnight, 7 (March, 1986).

163 5. C. Greer and A, White, ABOLISHING THE DIPLOCK COURTS, supra,
at 19.

184 British Information Services, Northern Ireland: Diplock Cowts and the Use of
Uncorreborated Evidence, 1 (March 31, 1986).

185 S (. Greer, Cunl Liberties tn N. Ireland: From Special Powers to Supergrasses,
Fortnight 4 (February 18, 1985). )

186 Gifford, SUPERGRASSES, supre, at 8.

167 5. C. Greer, Ciuil Liberties in Northern Irsland, supra, at 5.

168 8. (. Greer, The Supergrass: A Coda, supra, at 8.

169 Korff, THE DIPLOCK COURTS IN NORTHERN IRELAND: A FAIR
TRAIL?, supra, at 93.

170 It is noteworthy that the U.S. Supreme Court has held that the equal
protection clause of the Fourteenth Amendment is not violated when a state denies
some of its citizens the right to jury trial based on geographical differences within
the State itself. Salsburg v. Marpland, 346 U.S. 545, 551-52 (1954). The vitality of this
decision, however, is questionable since it predates the Court's rulings holding
applicable to the states the Sixth Amendment’s jury trizl guarantee. See, Duncan v.
Louisiana, 391 U.S. 145 {1968). See also, Baldwin v. New York, 399 U.S. 66 (1970).

171 The United Kingdom government has in the past availed itself of these
derogation clauses aver Northern Ireland. No derogation at present exists, how-
ever, for the government’s obligatons under either reary.

172 Korff, THE DIPLOCK COURTS IN NORTHERN JRELAND: A FAIR
TRIAL?, supra, at 94-95.

175 Id. at 100.

17¢ The information in the above paragraph comes from Dickson, THE LEGAL
SYSTEM OF NORTHERN IRELAND, supra, at 17-20 (1984).

175 The antecedents of the Agreement commenced i 1983-84, with an under-
standing by the SDLP of Northern Ireland and the three principal parties of the
Republic to hold a series of public meetings to reassess the Nationalist position on
the Northern conflict. The four parties together represent over 90 percent of the
nationalist population of Ireland and almost three-quarters of the island’s total
popalation. The public inquiry, called the New Ireland Forum, first met in Dublin
at the end of May 1983; during the next 11 months it held 13 public sessions and 28
private sessions, recetved more than 300 written submissions, 0ok oral testimony
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The Hon. Lord Chief Justice, Lord Lowry v U
Belfast

The Hon. Lord Justce James Michael Anthony
Nicholson
Belfast

Robert Myers

Consul General for the United States i
Fleanor Raven-Hamilion

Vice Consul

Belfast

Northern Ireland Association of Socialist Lawyers
Norman Shannon, Solicitor

Marge Davison, Barrister

Eileen MclLarnon, Sohciior

Petra Sheils, Barrister

Joseph Stewart, Selicitor

Belfast

Michael McAramney, O.B.E. LL.B.
Deputy Chief Constable

Wiliam McGookin, O.B.E.

Chief Informartion Officer

Roval Ulsier Constabulary

Belfast

Nicholas Scoir, M.P.
Deputy Secretary of State for Northern Ireland €} a

Relfast b &

Charies Hili, Q.C. .
Michael Lavery, Q.C. £
Belfast

Sir Barry Shaw
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Quinton Oliver i
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: Professor Tom Hadden
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{c) sectf(m 4 {making or possessing explosives in suspicious circum-

S{AIICES).

Northern Iveland (Emergency Provisions) Act 1978

Prison Act (Northern Treland) 1953
ScH. 4
o 1953 ¢. 18 (N.L).
19. Offences under the following provisions of the Prison Act {(Northern
ireland) 1953, subject to note 2 below,—
{a) section 25 (being unlawfulily at large while under sentence);
(by section 26 (escaping from lawful custody and failing to surren-
der to bail);
{£)y section 27 (attempting 1o break prison);
{(d) section 28 (breaking prison by force or viclence);

(e} section 29 (rescuing or assisting or permitting to escape {rom
lawful custody persons under sentence of death or life imprison-
ment;;

{f) seécfion 30 (rescuing or assisting or permitting to escape from

lawful custody persons other than persons under sentence of
death or life imprisonment);
(g) section 32 (causing discharge of prisoner under pretended au-
thority);
section 33 {assisting prisoners (o escape by conveying things into
prisons).

{h

L)

Firearms Act {Northern Ireland) 1965
1969 c. 12 (N.1.).

11, Offences under the following provisions of the Firearms Act (North-
ern Ireland) 1969—

(a) section {1} (possessing, purchasing or acquiring firearm or

ammunition without certificate);
(b) section 2(1), (23, (3) or (4) (manufacruring, dealing in, repairing,
etc., firearm or ammunidon without being registered);

(¢} section § (shoriening barrel of shotgun or converting imianon
firearm into firearm);
section 4{1) (manufacturing, dealing in or possessing machine
gun, or weapon discharging, or ammuniton containing, nox-
ious substance);
{e) setuon 14 (possessing frearm or amamunition with intent to

endanger iife or cause serious damage to property);
{f) section 15 {use or attempted use of firearm or imitation lirearm

o prevent arrest of selt or another, etc.);
{g) section 16 (carrying firearm or imitation firearm with intent to

cemmit indictable offence or preveni arrest of seif or another});
(h) section 17 (carrying firearm, etc. in public place) subject to note
3 below;

(i) section 19 (possession of firearm or ammunition by person who

{d

awn

=]

=

Pl

v
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has been sentenced to imprisonment, eic., and sale of firearm or
ammumuon to such a person);

(1) section 19A (possessing firearm or ammunition in suspicious
CIrCUImstances).

Northern Freland (Emergency Provisions) Act 1978
SCH. 4

1969 ¢. 16 (N.L).

Theft Act (Northern Ireland) 1969
12, Offences under the following provisions of the Theft Act {(Northern
Ireland) 1969, subject to note 4 below,—
(a) section 8 (robbery);
(b} section 10 (aggravated burglary).

1969 ¢, 26 (N.L).
Ji’mtectian of the Person and Property Act (Northern Ireland) 1969
13. Offences under the following provisions of the Protection of te
Person and Property Act (Northern Ireland) 1969—
{a) section I (inumidation); -
(b) section 2 (making or possessing petrol bomb, etc. in SUSPICICUS
cIrcumstances);
{c} section 3 (throwing or using petrol bomb, erc.).

1971 c. 70.
) Hijacking
14. Offences under section 1 of the Hijacking Act 1971 (aircraft).

1975 ¢. 59.

15. _Offences in Northern Ireland under section 2 of the Criminal Juris-
diction Act 1975 (vehicles and ships).

1976 c. 8.

Prevention. of Terrorism (Temporary Provisions) Ael 1976
16. Offences under the following provisions of the Prevention of Terror-
1sm {Temporary Provisions) Act 1976—
{z) section 9 (breach of exclusion orders);
(b) section 10 (contributions towards acts of terrorismy;
() section 11 {informaton about ze1s of terrorism)

S.1. 1977/42b. (N.I. 4).
Criminal Damage (Nerthern Irelend) Order 1977

17. Offences under the following provisions of the Criminal Darnage
{Northern Ireland) Order 1977, subject 1o note ¢ below

(a) Article 3(1} and (3) or Article 3(2) and (3} (arson):

(b} Arucle 3(2) (destroying or damaging property with intent (o

endanger life);
(¢} Article 4 (threats to destroy or damage property);
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13, Flackes, NORTHERN IRELAND: A POLITICAL DIRECTORY,
1968-1983 {1983). 4 _

4. Flaherty, Criminal Justice in Norihern Iveland, A Memorandum for the
International Human Rights Committee of the Bar Association of
New York, Delegation to Northern Ireland {April 20, 1986).

15. Kee, THE GREEN FLAG (1972).

16. O'Malley, THE UNCIVIL WARS (1986). .

17. New Ireland Forum, The Cost of Violence Arising from ihe Northern Ireland
Crisis since 1969 {1983).

18. New Trefand Forum, The Legal Systems, North and South (1983).

19, New Ireland Forum, Report (19584).

20. Standing Advisory Committee on Human Rights:

a. 9th Annual Report (1982-1683)

b. 10th Annual Report (1983-1984)

<. 11th Annual Report {1984-1985)

d. 12¢h Annual Report {1985-1986) {(Note: These Reports are pre-
sentéd to Parliament pursuant to Section 20(7} of the Northern
Ireland Constitution Act 1973,

21. United Kingdom Foreign and Commonwealth Office, Human Righis in
the United Kingdom (Reference Services) (1883}

22. Ulster Year Book [985: ch. 2-Government, ch. 3-Justice.

23. U.S. Department of State, Report to the Comm_ittee on _Foreign
Relations, 11.S. Senate and Commirttee on Foreign Affairs, U.S.
House of Representatives, Couniry Keports on Human Rights Practices
[for:1986 (February, 1987},

. Emergency Legislation and the Diplack Courts

1. Sir George Baker, Review of the Operation of The Northern Ireland
{(Emergency Provisions) Act of 1978 (April 1984).

2. British informadon Services, Norihern Ireland: Diplock Courts and the Use
of Uncorroborated Evidence (March 31, 1986}

3. British Information Sevrvices, Non-Jury (Diplock) Courts in Northern Ire-
{and, (Nov. 1985).

4. Briash Information Services, Northern Ireland: Reform of Public Order and
Anti-Terrerist Laws (December 10, 1986).

5. Briuish Information Services, Northern Ireland: Emergency Legislation
{May 1984).

6. Viscount Colville of Culross, QC, Report on the Operation in 1986 of
The Prevention of Terrorism (Temporary Provisions) Act 1984
(1987).

7. Committee on the Adminisiration of Justice, Emergency Laws: Suggestions
for Reform in Northern Ireland. (CA] Pamphlet No. 5, September
1983).

8. Lord Diplock, Report of the Commission to consider legal procedures
to deal with terrorist activities in Northern Ireland (1972).
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9. Lord Gardiner, Report of a Commiitiee to consider, in the comext of
cvil fiberties and human rights, measures o deal with terrorism m
Northern Ireland (January 1975).

18. 5. C. Greer & A. White, ABOLISHING THE DIPLOCK COURTS
(1986).

1L 8. C. Greer & A. White, The Case for Restoring Jury Trials o Northern
{reland, Fortight, April 21, 1986,

12. Home Oftice Statistical Bulletin, Stafistics on the Operation of the Preven-
tion of Terrorism Legislation—First Quarter 1987 (pub. by the Govern-
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of Justice in Nerthern Ireland (19810,

14, Korff, THE DIPLOCK COURTS IN NORTHERN IRELAND. A
FAIR TRIALP?, An analysis of the law, based on a study commis-
sioned by Amnesty International, Studie-en Informatiecentrum
Mensenrechten (SIM Special No. 3) 1985.

15. National Council for Civil Liberties, Briefing on The Northern Ireland
(Emergency Prowvisions) Bill 1986 (December 1986).

16. Lord Justice Nicholson, Confessions (Unpublished paper, February
1987).

17. Scorer, Spencer & Hewitt, THE NEW PREVENTION OF TERROR-
ISM ACT: The Case for Repeal (1985).

18. Standing Advisory Commission on Civil Rights, Three Judge Daplock
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