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 April 21, 2011  April 21, 2011 
  
Hon. Charles Lavine Hon. Charles Lavine 
New York State Assembly New York State Assembly 
Legislative Office Building 441 Legislative Office Building 441 
Albany, NY 12248 Albany, NY 12248 
  
Hon. José Peralta Hon. José Peralta 
New York State Senate New York State Senate 
Legislative Office Building 415 Legislative Office Building 415 
Albany, NY 12247 Albany, NY 12247 
  
Re: A.1135/S.1020, which permits the court to grant post-conviction motions to vacate a Re: A.1135/S.1020, which permits the court to grant post-conviction motions to vacate a 

judgment when the issue raised upon such motion is ineffective assistance of counsel
 
Dear Assembly Member Lavine and Senator Peralta: 
 
 The New York City Bar Association has long supported the above bill, which would permit 
all ineffective assistance of counsel (IAC) claims to be raised on collateral review, thus following the 
lead of the federal system and the majority of other states.1  Our support is based on the following:  
first, because some IAC claims are subject to reasonable disagreement as to whether they are 
reviewable on the record, defendants can be unfairly subjected to procedural bars if they choose the 
wrong forum; second, the trial court, which presided over the trial, is often in a better position to 
make the first assessment of trial counsel’s performance; and third, the current scheme requires 
piecemeal litigation of IAC claims that are, in part, record based and, in part, non-record based.  
Indeed, federal courts have had occasion to bemoan instances where a New York state trial court 
unjustifiably invoked C.P.L. 440.10(2)( c) to procedurally bar review of the IAC claim.  See, e.g., 

                                                 
1 The City Bar’s memoranda in support are enclosed and are available at http://bit.ly/hzT7D3 and http://bit.ly/eGCwyB.  

http://bit.ly/hzT7D3
http://bit.ly/eGCwyB


Flores v. Demski, 215 F.3d 293 (2d Cir. 2000); Bonilla v. Portuondo, 2004 WL 350694 at 10 
(SDNY); Quinnone v. Miller, 2003 WL 21276429 at 13 (SDNY). 
 

The Court of Appeals, in the recently decided case of People v. Shareef Evans,2 has now 
added its voice to this issue.  At page 3, the Court describes the quagmire faced by defendants 
bringing - or attempting to bring - IAC claims under current law:   

 
"As an initial matter, defendant here found himself in a dilemma when 
the trial court denied his 440.10 motion because, in its view, the issue 
was sufficiently preserved on his direct appeal, only to find that the 
appellate court disagreed.  As a result, trial counsel's affirmations, 
concerning his failure to raise the statute of limitations defense, were 
never properly considered by any court.  Although the attorney's 
affirmations are not dispositive of the ineffective assistance claim, they 
plainly are relevant.  This problem could have easily been remedied 
had the Appellate Division granted leave on the 440.10 motion and 
consolidated it with the direct appeal - a solution we hope our 
appellate courts will consider in the future should this situation arise.  
But because the Appellate Division denied defendant leave on his 440 
motion, we are limited to a review of the record before us.  And, 
unless it is clear from the record that there could not have been any 
legitimate trial strategy for failing to raise the statute of limitations 
defense, we must deny defendant relief.” 

 
In footnote 2, the Court noted that the federal courts have recently resolved the problem that 

arises when an IAC claim involves such 'mixed claims' relating to both record-based and non record-
based issues by allowing it to be brought in a collateral proceeding whether or not the petitioner 
could have raised the claim on direct appeal.  That is precisely the solution proposed by 
A.1135/S.1020.  And, as fully explained in our Supplemental Memo in Support (see Point 3), 
passage of this bill will not result in a flood of new IAC motions, as some have argued.  The 
evidence simply does not bear that out. 
 
  It is time for New York to adopt a commonsense resolution to a problem that has now been 
highlighted by both the federal courts and the Court of Appeals.  Thank you for your sponsorship of 
this important bill.  We urge its passage and are happy to provide whatever assistance we can to help 
achieve that result. 
 
Very truly yours, 

                                 
        
Robert Dean, Chair  James Branden, Chair   
Criminal Courts Committee  Criminal Justice Operations Committee 

                                                 
2 A copy of the case is enclosed and is available at http://www.nycourts.gov/ctapps/Decisions/2011/Mar11/51opn11.pdf. 
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Cc: Hon. Sheldon Silver 
 Hon. Dean Skelos 
 Hon. Joseph Lentol 
 Hon. Stephen Saland 
 Hon. Brian Kolb 
 Hon. John Sampson  
 Diane Burman, Esq. 
 Nancy Lynn Ferrini, Esq. 
 Rodney Powis, Esq. 
 Marty Rosenbaum, Esq. 
 Daniel Salvin, Esq. 
 James Yates, Esq. 
   
 
 
 
 
 


