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COMMENTARY ON FORM OF GROUND LEASE (2009)

Ground leases often involve the lease of an epareel of land by a developer
who intends to construct a building on the landheTcost of the construction will
generally exceed by many multiples the value oflédmel. Accordingly, the tenant will
need a very long term lease to recover its investraad will want, essentially, to be
treated as the owner of the property. For thadaearound leases differ in a number of
basic respects from office and retail leases.

Among other things:

The tenant generally asks for, and receives, tjig tb mortgage and assign the
lease without landlord consent (although assignmmighits may be prohibited
until the facility is constructed), and the rightdublease without consent.

If the tenant defaults and the tenant or its lerftes inadequate cure rights, the
entire investment is lost. For this reason defaldtuses in ground leases
generally give the tenant considerably greater dgtés than office leases.

From the lender’'s standpoint, a ground lease that lme terminated through

default or bankruptcy, is no collateral at all. cAadingly, the lender will want the

right to a new lease if the lease is terminateddagon of the tenant’s default or is
rejected in bankruptcy.

The tenant will bear all the expenses of owning eperating the property, except
for the landlord’s personal expenses, such as iedamliability.

The Committee on Real Property Law, in furtheraotés mission to provide
forms for use by general real estate practitioneas, drafted a form of ground lease for
vacant land. The committee’s goal was to credendlord-friendly form that a tenant
would find, in general, reasonably acceptable. if)@gs were made as to how to handle
various issues, and some of the judgments that iwenthe decisions are outlined in this
commentary.

Because the ground lease is intended for use witicant parcel of land, it must
be modified if the ground lease involves an exgtmilding. The commentary indicates



some (but not necessarily all) of the provisiorst timust be modified for a lease of an
existing building.

Anyone using the form of ground lease should rezggthat (a) it is a form, and
as such, must be tailored to the individual traisac and (b) it is not an infallible
document, and (c) it is, as are all leases, sulbjestterpretation, and (d) this form was
published in 2009 and so may become outdated ower tUsing his or her professional
judgment, the user should carefully review the fdoefore using it, and make the
appropriate modifications.

One issue the parties should consider before comimgnnegotiations is
confidentiality. If the landlord is delivering emonmental reports or other
documentation considered confidential to the ten#md tenant should be asked to
execute an appropriate confidentiality agreeme@onversely, if the tenant obligates
itself to deliver materials it would normally codsr confidential to the landlord during
the term of the lease, it should consider includingpnfidentiality provision in the lease.
Both parties, in drafting and negotiating confidality provisions, should avoid
overbroad provisions that cover non-critical infatron or that are likely to be violated
over a long term lease.

ARTICLE I. BASIC TERMS AND DEFINITIONS; RULES OF GNSTRUCTION.

Article | first sets out the business terms, sushtte description of the land,
definition of “Improvements” and “Premises,” theskarent, the commencement date,
and the identity of the guarantor.

Note that the “Permitted Use” of the property isdit. Section 1.01(m) permits
any legal use. Most ground leases give the tecamsiderable flexibility in the use of
the premises. However, if the landlord expects tim@ant to build and operate a
particular kind of facility (such as a residen@aglartment building or a commercial office
building), the landlord may want to draft a morstretive use clause. Section 2.05 is
the lease provision that specifically prohibits igeated uses, such as the sale of
pornographic material, and can be expanded to agher undesirable uses.

Section 1.02 includes general definitions, suchfas“Additional Rent” and
“Affiliate.” As with most leases, the word “inclith” always means “including but not
limited to”; and the Committee means exactly th@ourts should not attempt to restrict
the operation of substantive provisions of theddagignoring defined meanings.

1.02(h) defines “Institutional Lender.” The terms important because the
landlord’s consent is not required for any leaseéhwlortgage given an Institutional
Lender. Section 1.02(h) includes a net worth &est an asset test. The numbers have to
be filled in. If the property is located in a suban or rural area dominated by local
banks, the net worth test will be very different.



1.01(k) defines “Market Value.” The definition usés the definition found in
federal regulations. 12 C.F.R. Part 34.42(g); ®Sldfal Register 34696, August 24,
1990, as amended at 57 Federal Register 12202| 9pfd992; 59 Federal Register
29499, June 7, 1994. The Committee elected notdade a provision calling for the
redefining of “Market Value” to reflect current n@lgtions or current appraisal practice at
the time of appraisal (we note that there are nwifigrent definitions used in appraisal
practice) because it was felt that the currentnitédn is a good one and that the parties
should be able to rely on the definition in platehe time the lease is signed, without
injecting uncertainty into the process by calliog & floating definition.

ARTICLE Il. LEASE OF PROPERTY; “AS IS” CONDITIONCOMMENCEMENT
DATE AGREEMENT; TERM OF LEASE; PERMITTED USE

Section 2.01 contains the basic demising langudgany ground leases list all
encumbrances on the property in this clause, gtdkiat the premises are leased to the
tenant “subject to the following” and then listittge encumbrances. The committee felt
that the tenant should rely on its title reportd @imat it was inappropriate to include any
representation by landlord as to the state of talé¢he premises. If the landlord gives
such a representation, it should be limited tostage of title at the time of execution of
the lease.

The entire “Premises,” including development righase leased to the tenant.
Accordingly, if the landlord wants to retain thght to sell development rights, it should
reserve such right in the lease.

As is usual, Tenant accepts possession of the pesnm its “as is” condition on
the commencement date, which is appropriate foamatand. Section 2.02. If the
ground leased property is improved by a buildind #tre commencement date will occur
some time after the date the lease is executedetent may want to modify the
provision by providing that the premises will betlreir “as is” condition as of the date of
execution and delivery of the lease, subject onlyeasonable wear and tear. The issue
for both landlord and tenant is who takes the aSklamage to the property occurring
between the date the lease is signed and the cocememnt date. If there is a building on
the property and there is a delay between the ¢wecwf the lease and the
commencement date, the parties should also congigereffect of a casualty or
condemnation during that interim period.

Section 2.04 assumes that Landlord is deliverirgamtiland or an empty building
to the Tenant and so provides that the tenant lvaligiven vacant possession. If the
ground lease is for an existing, tenanted building the tenant is acquiring the property
subject to any leases, this provision must be meatlif For a tenanted building, the
landlord will be required to assign to tenant, @aaedant to assume, all existing leases,
licenses, and other occupancy agreements, theityedeposits will be transferred to the
ground lease tenant, and, if there is an interinodebetween the execution of the ground
lease and the commencement date, the landlordajneill be barred from signing any
new lease or occupancy agreement without tenaotisent.



Section 2.05 prohibits some uses of the propergndlords generally prefer not
to lease their properties to foreign governmentdities or to the United Nations, or any
of their arms, because of (a) sovereign immunssués and (b) the possibility of
picketing and bomb threats resulting from the pneseof a foreign entity or the United
Nations. Sovereign immunity can largely be waivathough some entities (such as the
United Nations) may refuse to waive immunity. Dathe governmental entities may
also raise issues for landlords because some goeatndepartments service the public
(e.g., the motor vehicle agency) and may creatificcrand other problems within the
building.

ARTICLE lll. RENT.

Section 3.06, as is customary, provides that i met lease, and that the tenant
will pay, among other things, the expenses of dpeyaand maintaining the property.
The intent is that the landlord take home the afjfed rent, without deduction for any
expense of operating or maintaining the properfBecause the assumption is that the
property is vacant, the lease does not take intowad treatment of service contracts,
management agreements, etc.

Article 1l also provides for both payment of adafiee and interest on overdue
payments. Generally, the amount of late feesaseme degree negotiable. Generally, a
tenant will not want to pay both late fees andrege However, the landlord should
insist on a late fee to encourage timely paymemenf, and needs the right to interest in
the event it is caught up in a lengthy litigatiarridg which the tenant pays no rent.

ARTICLE IV. IMPOSITIONS

The tenant pays all “Impositions.” That is, aldrestate taxes, water and sewer
rents, Business Improvement District charges (invN@rk City), special assessments,
and other governmental charges relating to thegrtg@nd the equipment and personal
property used in the operation of the propertye Tégrm “Impositions” does not include
mortgage tax on fee mortgages placed on the prenbigehe landlord (unless the fee
mortgage is granted to the tenant’s leasehold featithe request of the tenant); and it
does not include transfer taxes imposed on thddehdsince the tenant should not have
to pay transfer taxes imposed on the owner forshle of the property. However,
transfer taxes payable in connection with the leasecovered by Article XXVI.

Impositions are apportioned between the partigheabeginning and end of the
lease term. Section 4.03 and 4.04.

Certiorari proceedings are covered by Section 4.d709. The basic idea is that
the landlord will continue to prosecute proceedirigat are already pending, and
thereafter the tenant has the first right to itétiauch proceedings. If the tenant does not
choose to initiate certiorari proceedings, it mostify the landlord before the deadline
for filing has passed, in order to allow the lamdldo file. Refunds and tax credits



resulting from the proceedings are paid to theypato paid the tax for which the refund
or credit is awarded.

ARTICLE V. INITIAL CONSTRUCTION.

Article V sets out the requirements for the init@nstruction of the facility.
Generally, the tenant is required to build a facithat meets specified criteria (e.g., a
modern, fully air conditioned office building, with minimum rentable square footage of

;atleast __ floors, with a minimum flooiceiling height of ). The
criteria may be relatively simple or more detailéthey should, at a minimum, establish
the type of building to be constructed, its minimaquare footage, its minimum height,
the quality of construction, and, possibly, theelesf completion (e.g., installation of
finished walls and floors). The parties may wanspecify the quality of the construction
by referring to other existing buildings.

In New York City, it is not unusual for builder-oers to acquire development
rights owned by adjacent property owners in ordentrease the size of the building that
can be constructed. Accordingly, a New York Citgund lease tenant needs to consider
including a provision in the ground lease obliggtithe landlord to cooperate with
tenant’s efforts to obtain the development rightothers, including by execution of a
zoning lot development agreement and merger optéamises and an adjacent parcel into
a single zoning lot. The landlord, of course, mant a right of reasonable consent to
the form and substance of the agreements.

The landlord will want some form of security frorhettenant to ensure that
construction is completed, because a failure to ptetm construction can cost the
landlord a very substantial amount of money inftren of mechanics liens, demolition
cost, and/or construction costs. The ground léase provides for security in the form
of a completion guaranty or a letter of credit imaamount equal to 125% of the estimated
construction cost. Such a letter of credit mayemeling on the construction cost, be
prohibitively expensive. In addition, the landloxil generally have difficulty obtaining
a letter of credit from a major developer or cradmant, such as a Lowe’s or Home
Depot. If the landlord is unable to obtain a leti€credit or other independent security
from the tenant, it should at least, if the tengn& shell entity, (a) have the “credit”
parent company sign the lease, with the right ®igasthe lease to the tenant and be
released from liability once construction is contgde(except for accrued obligations), or
(b) obtain a guaranty from the credit entity. Taedlord should bear in mind that there
must be consideration for a guaranty. If the gotarais a parent or principal of the
tenant, there is usually no problem. If, on theeothand, the tenant is the parent or
principal of the guarantor, landlord should ensubat there is other binding
consideration, since “upstream” guaranties are Iproétic from an enforcement
perspective.

The model form of ground lease includes a full gnéy of the lease, which ends
once the “Construction Completion Date” has ocaliand the space tenants are paying,
and tenant is collecting, a minimum amount of renixhibit 10. The tenant may seek



to negotiate a more limited form of guaranty — ,eome that guaranties only completion
of construction and prompt discharge of any medsahens. The guaranty is usually
heavily negotiated. The tenant will not want t@ganty completion of fit outs for space
tenants, and will be concerned about guarantyimgely” completion of the facility.

The landlord should bear in mind that it may beetioonsuming and difficult to prove its
damages for the tenant’s failure to timely comptbtefacility and/or space tenant fitouts.

Completion bonds (in which a surety agrees to cetepthe construction) are
difficult to obtain and even more difficult to emée. Accordingly, the lease does not
specifically require bonding of the work. Paymantl performance bonds do not protect
the landlord from the tenant’'s failure to pay thenttactor, which is generally the
landlord’s major risk. They only purport to pratexgainst the contractor’s failure to
perform and pay its subcontractors if the contnati@s been paid. Of course, if the
landlord has concern about the quality of the @mttrs the tenant may engage, it may
want to include a requirement for performance aayghpent bonds.

Another way to handle construction security is &vé the tenant post cash as
security, and to reduce the cash security as tmsteation progresses. Any such
provision should be drafted in consultation withaanhitect, in order to determine how
much the cash security should be reduced each ttimetenant reaches a specified
milepost in the construction. If the constructsecurity is a letter of credit, the tenant
may similarly want the ability to reduce the lettdrcredit each time the tenant meets a
construction milepost.

To protect itself if there is a significant changethe market or unforeseen
conditions that make construction of the originalpntemplated facility impracticable,
the tenant may negotiate for the right to surrentier premises to the landlord and
terminate the lease (with its lender's consent)viglked it restores the property to its
original condition (demolishing all improvementsdagrading the land to make it
reasonably level) and pays the landlord a negatigiemination fee. Naturally, any such
right would have to be exercised by some agreeel aiaprior to substantial completion
of the construction.

Tenant may not commence its initial constructiortiluit has met certain
conditions. Section 5.03. One of the conditionth the tenant has obtained a financing
commitment for the initial construction and thae tbommitment be in full force and
effect. The landlord may want to tighten up thajuieement to require the tenant to have
closed on the loan. But if it is critical for thenant to start construction even before the
loan is funded, the landlord may be unable to ssafaly demand this condition. On the
other hand, if the landlord has concerns aboutahant’s ability to fund the construction,
the landlord should not permit the tenant to startstruction until the loan has closed.

The Committee elected to give the landlord thetrighapprove the tenant’s initial
construction, such approval not to be unreasonafilyheld or delayed. Section 5.02.
Because construction delays can cost a great deabmey, the section provides that the
landlord is deemed to have approved the tenardisspf the landlord fails to approve or



disapprove within 30 calendar days for the initi@l of plans and within 7 calendar days
for material modifications to the plans. This sa&ttties in with Section 5.04 (tenant’s

timetable), in that the time periods set out in tingetable are extended to reflect actual
delays caused by landlord’s failure to approveisagprove within such 30/7 day period.

The tenant may also negotiate for an extensiorménrént commencement date to the
extent the tenant’s construction is actually deddlyg landlord’s failure to timely act.

If the land’s value is negligible compared to tteue of the improvements, the
tenant will generally oppose giving the landlordy aapproval rights as to the initial
construction. Construction approval rights areefa major bone of contention in a
ground lease. If the landlord is not given anyrapal rights, the timetable (Section
5.03) must be modified to eliminate the sentenderekng the time periods for delays
caused by landlord’s failure to grant or deny applovithin the required time periods.

The Committee also elected to include a timetabténg) out the dates by which
the tenant must, among other things, deliver todlza complete plans and
specifications, determine the estimated cost, nltanstruction financing and permanent
financing (attorneys should note that permanermniotng may not always be available at
the time the construction loan commitment is olad)n have met the construction
commencement conditions, and substantially completanitial construction. Tenants
will generally oppose inclusion of any timetabledaii a timetable is included, negotiate
very generous time periods, together wiflor@e majeuresxtension.

Tenant is given 30 days after it receives noticdilofg to discharge mechanics
liens. Section 6.13; 20.01. The 30 day time mkset out for discharge of mechanics
liens should be adjusted to reflect the time reglim the jurisdiction in which the
property is located, to bond and discharge a mechdien. In addition, with respect to
Section 20.01, the tenant may want to consider tredgm for a suspension of its
obligation to bond and discharge a mechanic’sfiled by reason of work performed for
a subtenant or request a more extended cure pamiodjer to give itself time to enforce
its rights against the subtenant to bond the lien.

ARTICLE VI (ALTERATIONS)

The model form includes a general alterations sgathat covers the initial
construction and subsequent alterations. Landlorgsent is required for specified kinds
of major construction, such as demolition of alpart of the building. There is normally
a negotiation over what kinds of alterations reguive landlord’s consent and whether
the landlord must act reasonably.

The tenant should review the alterations clausewall as all other clauses)
carefully for traps. For example, a conditionafjueement that must be met before
commencement of construction is arguably a dethaali once breached, cannot be cured
after construction has started. For the tenarii;nadtive requirements (tenant shall
obtain all required permits) are better than cood# (tenant cannot commence
construction prior to issuance of commitments).



In addition, the tenant may find Section 6.06’suirance requirements overbroad
(for example, builder’s risk insurance is not agpiate for all construction projects).

Section 6.06 requires the tenant to maintain dutiiegcourse of the construction,
owner’s contingent or protective liability insuracBecause of its cost, such insurance
is usually obtained only for major constructionjpobs (costing at least $5,000,000.00 or
$10,000,000.00). The contractor usually purch#fsesoverage on behalf of the Owner,
including the cost in the contract price.

With respect to Section 6.06, the parties shoulte rntbat coverage against
bioterrorism and nuclear accident is not currerdlgilable under today's general
property damage policies. Builder's Risk insurageaerally comes into play only when
the owner or tenant is changing the structure efahilding (e.g., demolishing 3 floors to
build an atrium), not when the tenant is simplgmitg the building (e.g., by pointing the
building’s exterior walls). Landlords will genelalrequire Builder’'s Risk insurance in
the following three situations: (1) the tenant@structing a building, (2) the tenant is
engaged in major construction affecting the baswecture of the building, and (3) the
tenant is adding to the building. The tenant’'spprty damage policy, if the agreed
amount coverage is appropriate, will usually codgamage to ordinary alterations.
Builder’s risk coverage, when obtained, should udel an “installation floater,” which
covers damage to materials and other property édfwstallation. It is particularly
appropriate to obtain for custom work (such asexigly manufactured marble elevator
cab). Builder's risk insurance should be writtem @ completed value basis (non-
reporting full coverage), which simply means thawill cover all work that's been
performed to date without the need to periodicediyort what portion of the construction
has been completed and the value of the compl&teidbip.

Section 6.06 mandates wrap up insurance if thenattd cost of construction
exceeds an amount to be specified by the pariidsap up insurance is a single liability
policy carried by the tenant that covers the actd amissions of all construction
managers, general contractors, and subcontractbvgrap up insurance is obtained, the
construction managers, general contractors, andostitactors are not required to carry
their own policies; instead, they are “wrapped upthe tenant’s policy. As of the date
of this Commentary, because of their cost, wrappalicies are generally used only
where the cost of the construction exceeds $500000. Such policies generally
include a substantial deductible (of approximat$00,000.00). Wrap up insurance
should only be used, and may only be availablehef subcontractors working on the
project are strong enough financially to handlehshigh deductibles. The tenant may
have to pay over a portion of the insurance sauviagglting from use of a wrap up policy
to the general contractor, who will need the adddl money to fund the additional effort
required to qualify the project as a “safe workplaite” for wrap up coverage. The
owner and tenant should ensure that the contrades not hire the “C” team of
contractors to save money when wrap up insuranobtaned. The issue for the tenant
is whether it should be forced to obtain such acgpbr whether the policy should be an
option the tenant may turn to in lieu of requiriitg contractors and subcontractors to



obtain their own insurance. The tenant should etstsider the possibility that wrap up
insurance (or any other insurance required by tlwrgl lease) will not always be
available during the 50 or 100 year term of thadea

The tenant’s attorney should, at the inceptiorthef ground lease negotiation,
establish a working relationship with the tenantisurance consultant and review the
ground lease requirements for insurance, includoth construction insurance and
Article IX’s general insurance requirements, touassitself that the lease does not
impose requirements that the tenant may not betabigeet over the term of the ground
lease, does not require the tenant to obtain cgeettaat is not customary, and does not
include requirements that are onerous or inappagri

The other requirements of the alterations clauseuld be reviewed by the
tenant’s attorney for possible traps. For exantple requirement that tenant replace any
fixtures, machinery, and equipment removed frompghemises may be unrealistic over
the term of a 100 year lease. Technology may dahaogusing the abandonment of
equipment or systems for other equipment or systelRtem the tenant’s perspective, it
should only be subject to a requirement that itaomhmit “waste” or create a nuisance.

The tenant may also negotiate for landlord contrdm to the cost of major
capital improvements made by the tenant at theoérkde lease — on the theory that the
landlord will benefit from the improvements moraththe tenant. Such improvements
might be necessitated by changes in law or by arglinvear and tear. Although the
tenant’'s argument has a rational basis if the iwvgments are necessitated by the
enactment of a new law, the argument has consiljeleds force if the improvements
are required by reason of natural deteriorationcésia prudent tenant should maintain
sufficient capital reserves to cover needed impmoy@s). Few landlords would be
willing to commit to make such a contribution. thie landlord is unwilling to make such
a commitment, the tenant may argue that it shoelcexcused from any obligation to
make such improvements. The issue highlights tleendha of the landlord at the end of
the ground lease term. Ground lease tenants terdsé interest in investing in the
property as the lease term approaches its endordiogly, the landlord may find, at the
end of 100 years, that the building is an out-dedaleteriorated albatross that will
require a very substantial investment to make mabke.

ARTICLE VII (COMPLIANCE WITH LAWS; ENVIRONMENTAL).

Article VII basically places on the Tenant full pegsibility for compliance with
all laws, including environmental laws. The tenamay negotiate to carve out (a)
compliance responsibilities relating to violatiarsfslaw as to which a notice of violation
is outstanding as of the Commencement Date, ocdipliance responsibilities relating
to conditions existing as of the Commencement D&ause (a) is simply a matter of
negotiating leverage. Adoption of clause (b) pbé&dly opens up a can of worms for the
landlord because it is often difficult to establishen a condition arose. Accordingly, the
inclusion of such a limitation could embroil theathord in one or more disputes with the
tenant as to who should bear the cost of remediatitf the landlord has sufficient



leverage, it generally will tell the tenant to redg its own environmental and property
condition report, and will refuse to assume resjiolity for pre-existing conditions.
That said, it would not be unusual for the tenantetquest, and the landlord to give, a
representation that the landlord has no actual letye of any release of hazardous
materials onto or from the premises.

Section 7.03 gives the tenant the right to contedations, fines, penalties, the
application of a particular law to the premises aidilar matters; but not mechanics
liens, which are dealt with in Sections 6.13 and30 The tenant is permitted to contest
violations only if the conditions specified in Sect 7.03 are met. The landlord should
recognize that if the tenant is contesting a viofgtpenalty or other matter, the landlord
may be unable to finance or refinance its fee estathe committee elected not to
prohibit the tenant from contesting if such contestuld preclude the landlord from
financing or refinancing its fee interest, becatrselandlord’s right to encumber its fee
is, as a general principle, subordinate to the mplolease and leasehold mortgage.
However, in a particular transaction, it may berappate to include such a prohibition
in the lease.

ARTICLE IX (INSURANCE).

Article IX requires the tenant to carry, among othi@ngs, liability insurance
(including fire and legal liability coverage), pey insurance, workers compensation,
and automobile insurance.

The article specifies the kind of insurance must#eied at the inception of the
lease, but is structured to allow the landlordnicréase or modify the required coverage.
The clause is structured in this way because gréeames are long term agreements, and
insurance that is customary and available today nwybe customary or available 30
years later. New forms of policies may be writtand today’s standard policy limits
may become tomorrow’s underinsurance. Anyone usiisgform of ground lease should
have it reviewed by an insurance consultant to nsaike that the specified coverages are
appropriate.

The landlord will be named as additional insuredttos tenant’s liability policy.
Landlords should note, however, that although, dditianal insured, it is entitled to a
defense by the tenant’s insurer if the claim arisesonnection with a claim that the
tenant was negligent, the tenant’s insurance coynpalh not cover loss caused by the
landlord’s own negligence. Accordingly, it is pard for the landlord to maintain its
own liability policy. Alternatively, the landlordould require the tenant’s insurance
company to add the landlord as a named insured.

Landlord and any fee mortgagee is entitled to beathas loss payee under the

tenant’'s property damage (fire) and boiler policiesit only if the lease is not
encumbered by a leasehold mortgage.
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The liability coverage must include fire and letiability coverage, which covers
the insured against claims by third parties for dgencaused by fire. Fire and legal
liability usually carries a low limit of coverage.§. $100,000.00) that is expanded
through umbrella coverage.

The ground lease also requires the tenant to eaigmobile insurance. Tenants
that don’t own cars or trucks (usually tenants tedan cities) may question the need for
such insurance. The drafters nevertheless betleateit is a good idea to require such
insurance because (a) it is prudent for the tet@mwaarry such coverage, and (b) if the
tenant obtains an umbrella liability policy, ax@mmon, automobile insurance is usually
automatically included in the umbrella coverage.

The form lease requires the tenant to carry a prppelicy that does not exclude
coverage for mold, terrorism and other mattersth@lgh terrorism coverage is currently
available (as of 1/2008) because the federal govenh subsidizes losses from foreign
and domestic terrorism under the Terrorism Riskifasce Act (“TRIA”), it is possible
such coverage will someday become unavailable. osicgly, the tenant may want to
be excused from its obligation to cover terrorigmto carry any insurance that is not
available at commercially reasonable rates, if stmrerage is not then being required by
institutional lenders with respect to comparableperties. If the landlord accepts such a
limitation, it would want to be sure that the tenhearried at least the maximum insurance
“customarily” required, and it would ask the tenaatresume carrying the omitted
coverage if such insurance subsequently becambkableai

Basic property policies do not usually cover mahdi dungus. Accordingly, the
tenant would need to obtain a special pollutiongyoMhich is usually obtained only for
entire buildings, to provide such coverage. Té&mand landlords should note that
insurance companies are now coming out with spgmakage programs for “green”
buildings.

Property insurance policies typically include a imsdrance provision that
basically provides that if the property is insurtat less then 80% of its actual
replacement cost, the insured’'s recovery aftersaiaty will be concomitantly reduced.
Accordingly, if a building’s actual replacement walis $1,000,000, the building is
insured only for $500,000, and a $100,000 loss mcdhe insured will recover only
$50,000 from the insurance company. In part toicatioe effect of the co-insurance
provision, property insurance is required to beiedrin an amount equal to the “agreed
replacement value,” which is a figure determined ty insurance company in
consultation with the insured. Having agreed te tbplacement value, the insurance
company may not invoke the co-insurance provisidhd property is underinsured. That
said, it is not unusual for the “agreed replacemeattie” to be significantly less than
actual replacement value. To guard against unsiaamce, the landlord may want to
have the right to object to the tenant's deternmmabf the agreed replacement value,
based on the opinion of an appraiser, general @ctoir, cost estimator, or independent
insurance adjuster engaged by landlord. If therthén a dispute, a procedure must be
incorporated in the lease for resolution of thedie (for instance, through appointment
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of an independent appraiser). If the landlordudek such a clause, the tenant will want
to limit the frequency of such reappraisals. ThenGittee did not include such a clause
because (a) the leasehold mortgagee will genenadljce the tenant’s insurance
coverage, and (b) such a provision is not customary

With respect to workers’ compensation and empldiadiility coverage, tenants
should note that some states pay such claims auttdte insurance fund, to which each
employer pays a premium. In such states, the testaould investigate the solvency of
the state’s fund and its capacity to respond taiaggant claims. In some states, such
coverage can be obtained from private insurancesfun If the tenant’s workers’
compensation and employer liability coverage ftike landlord’s exposure to loss is
generally very remote.

Section 9.02 limits the amount of the tenant’s a#ille under its policies to an
agreed amount (which must be specified in the JeaShe amount of the deductible that
is appropriate will depend on the type of tenareyg.( retail or office) and the financial
strength of the tenant. In New York City currentifeductibles are usually set at under
$25,000.00.

Section 9.03 requires the tenant’s insurer to leaekims paying ability rating of
no less than "A-8" and a financial class categating of at least "VIII" by A.M. Best
Company. The tenant should note that although dtasdard may be appropriate for
New York City, it may not be appropriate for otlaeas. In addition, such highly rated
companies may not provide insurance in certainsacéathe country (for example, it
would be very difficult to obtain coverage from AR8 company in an earthquake or
flood area).

The tenant is required to deliver to landlord bimtdicertificates of insurance
evidencing the required insurance; and, upon recares at landlord’s option, copies of
the policies or the Declarations pages. The oeaté is often useless as evidence of
insurance coverage. Accordingly, the landlord sth@lways confirm that the required
policies and coverages have, in fact, been issyedngpecting either the policies
themselves or the declarations pages to such eslicoupled with the policy list of
endorsements and exclusions. “Credit” tenants@éeeral Electrics and big box tenants
of the world) will often refuse to give their laddls copies of the policies.

Section 9.07 does not include a release and walaese under which Landlord
and Tenant each agrees that, to the extent isiséd or required to be insured, it will not
make any claim against the other party for casuddtywage caused by the other party.
The clause is omitted on the assumption that thantehas built the building and is
responsible under the lease’s casualty provisiongdbuilding after a casualty, and on
the assumption that the landlord has no role irraipg the property. If the tenant is
ground leasing an existing building (which expo#s landlord to liability), or if the
landlord is involved in the management of the propea release and waiver clause
should be included. Section 9.07 does requireghartt’s insurance to include a waiver
of its subrogation rights in favor of the landlord.
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Section 9.07 also requires the tenant’s policidset@rimary and not contributing
to or in excess of any policies carried by Landloithis language is intended to assure
that the tenant obtains a policy that steps updafieinds the owner if a claim is made, so
that the owner does not have to resort to its oualicy for defense in the first instance.
However, even if the tenant’s policy is primarye tbwner will usually still maintain its
own contingent liability policy.

Although Article 1X does not attempt to specify tinsurance that the contractors
of the tenant’s subtenants must carry, it doesgatdi the tenant to require such
contractors to name the “Landlord Parties” as &afiid insured and to include waiver of
subrogation in favor of the Landlord Parti¢s,the extenthat the tenant requires the
contractors to provide such protection to the téndrenants should bear in mind that it
may not always be practical for contractors andcenbyactors to obtain such waivers.
Owners should bear in mind that because they hatenpal liability for certain worker
injuries under New York’s “Scaffolding Law” (NY Lal Law 8§241), it is important for
the owner to be named as additional insureds orcéiméractors’ and subcontractors’
liability policies.

Article 1X also requires the tenant to requiredtgtenants to carry “Customary”
insurance coverage, to name the Landlord Partiesddsional insureds, and to obtain
waiver of subrogation endorsements on all poliarefavor of the Landlord Parties; and
also to require its managing agent to carry figieiitsurance (which is usually in an
amount equal to 3 months’ rent from all tenants§ome tenants may regard these
requirements as overly intrusive, and seek to ebt@ any possible oversight of its
insurance requirements with respect to its subtsreamd managing agents.

ARTICLE X. INDEMNITY.

Article X basically requires the tenant to indemrtiie landlord against anything
that happens on or about the property, unless dke is caused by the landlord’s
negligence. The breadth of the indemnity stemsftbe situation — the landlord is
turning over the entire property to tenant for ateeded period of time and expects the
tenant to have the same responsibility it wouldeni&wt owned the property.

ARTICLE XI. DAMAGE AND DESTRUCTION.

Tenant bears all risk of loss due to foeany other cause Accordingly, if the
premises are damaged by fire, terrorism, or othese, the tenant must still perform all
of its obligation under the lease — with one exicept If the damage occurs during the
last 5 years of the lease, the cost to restoreeelscB0% of the full replacement cost of
the building,and the loss is covered by insurance, the tenant reayintate the lease
provided the applicable conditions are met. Ifat@nso terminates, the lease is not
terminated, until the full amount of the insuransepaid, and rent must be paid until
termination. Because it may take years for instegoroceeds to be fully adjusted and
paid out, Tenant may negotiate for a terminatioat thecomes effective once the
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conditions set out in Section 11.03(a)-(h) are metyided the insurance policy is valid
and subsisting without any defenses to the payrtiereof by the insurance carriers
based on the acts or omissions of tenant or angiabt.

If the tenant does not terminate, the insuranceqads will generally be paid out
for restoration in accordance with procedures distedd in the leasehold mortgage. If
there is no leasehold mortgage, the lease protideéle payment of the insurance
proceeds to a third party depository if the resgtonacost exceeds an agreed amount. The
depository must be a commercial bank or trust comgalected by Landlord that is
subject to supervision and regulation by stateedefal governmental authority and that
has capital, surplus, and undivided profits ofast $100,000,000.00. Alternatively, the
landlord may want to use a test that keys into egeatings, such as: A depository
institution or trust company insured by the FedB@posit Insurance Company, the short
term unsecured debt obligations or commercial papetich is rated at least “A-1+" by
Standard & Poor’s Rating Services, “P-1" by Moodlyigestor Services, Inc. and “F-1”
by Fitch, Inc. in the case of accounts in whichdsiare held for 30 days or less (or, in
the case of accounts in which the funds are heldhfire than 30 days, the long term
unsecured debt obligations of which are ratedastl®AA” by Fitch, Inc. and Standard &
Poor’s Rating Services and “Aa2” by Moody’s Invesservices, Inc.).

ARTICLE XIll. CONDEMNATION.

Condemnations rarely occur, but the provisionscaling the condemnation
proceeds are often the subject of heated negatgtio Article Xl deals with
condemnation and it includes a very pro-landloaiseé that recognizes that the value of
the landlord’s interest in the property may exctexlvalue of the fee estate itself. This
clause will probably not be acceptable to a leasklemder, who will either want to limit
the landlord’s share to the value of its fee estateill want to ensure that its mortgage is
fully paid before the landlord participates in acgndemnation proceeds payable to
landlord that exceed the value of the fee estate.

Participation in Condemnation ProceedingSection 12.02 provides that each
party may appear in the condemnation proceedinge [€asehold lender also has the
right to participate in the proceedings and settleirdiscussions and has the right to
supervise and control the tenant’'s award (Sec.8)5.In the condemnation proceeding
itself, the court will generally issue an awarddzh®n its determination of the value of
the entire premises. It is up to the landlord temhnt to divide the award. The model
ground lease does not provide a mechanism forutsnlof any disputes concerning the
division of the award. If there is a dispute, ttedemning authority will not pay the
award (in which event the condemning authority wdly interest at the then applicable
rate — 9% as of 12/31/07) or will deposit the awatd interpleader (in which event the
award will bear interest at a much lower rate) luhg parties agree to the division of the
award or a court decides the dispute. This obWodslays payment of the award.
Although the tenant usually is entitled to the Ifoshare of the award, an obstructive
landlord with a relatively small interest in thead can tie up the award for a significant
period of time if it refuses to act reasonablyorrthe tenant’s standpoint, this is the tail
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wagging the dog. Accordingly, the parties (teriargarticular) might add a provision for

payment of the award to a designated depositdheife is a dispute, with instructions to
deposit the award in a high earnings account, wihike parties baseball arbitrate or
litigate the allocation of the award. Baseballitaation has the merit of encouraging the
parties to be honest.

Substantial TakingsThe model form provides that if there is a taasubstantial
taking, the lease automatically terminates on wagstf title. A “substantial taking” is
defined as one in which more than __ % of the tdatarea of the Improvements is taken
(the percentage to be determined by the partieshooe than __ % of the parking spaces
at the premises (if there is a parking lot or pagkiacility) are taken. The parties should
focus on whether or not such a test is appropf@tehe property at issue. The tenant
should also consider negotiating for the right éefk the lease alive if the taking involves
only parking and the tenant is able to acquireradtive parking rights to service the
premises.

Allocation of Award — Lease Termination.

There are a number of possible formulas for divissd the condemnation award
if a ground lease is terminated as a result octredemnation, including but not limited
to the following:

(&) That the condemnation proceeds shall be allocagddeen landlord and
tenant as their respective interests may appesensgally leaving it to the
court to determine who gets what.

(b) Under a common formula preferred by tenants anselsald mortgagees,
the landlord receives that portion of the awardadéda the “Value of the
Fee Estate,” which is defined to mean the markbtevaf Landlord’s fee
estate in the premises, determined as if the pemmwire unimproved and
unencumbered by the lease and any monetary liehise tenant receives
the “Value of the Leasehold Estate,” determinedf &éise leasehold estate
was unencumbered by the Leasehold Mortgage or atmgr olien
representing a monetary obligation, and as if afleBsion Options had
been exercised. The value of the landlord’s féateshould increase over
time, as the term of the lease grows shorter; Bedvalue of the tenant’s
leasehold estate should decrease over time asetine of the lease
diminishes. This formula, however, limits the lord’s award to the value
of the land taken, even if the lease is in its fagears and the landlord is
shortly to acquire both land and buildings. Thedlard’'s ability to
mortgage its fee estate will be severely limitedusg of such a formula,
because, no matter how valuable the landlord’s resmeary estate is
becoming, the landlord’s award (and therefore tv@demnation proceeds
payable to the fee mortgagee) is limited to theugabf the land. In
addition, the landlord may be concerned that theevaf the fee estate may
be severely affected by temporary market conditi@g., a high interest
rate period that depresses the real estate maakéi)ugh presumably such
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market fluctuations would also affect the valuethof leasehold estate and
the amount of the condemnation award. If suchrandta is used, the
landlord may want to ensure that the Value of tbe Estate is assigned
some minimum value, which takes into account trsduel value of the
entire premises (including both land and improvetsier negotiate a
schedule of minimum values. The tenant and itddenof course, assume
some risk under that formula, because if propeaiyes drop in a way that
is not taken into account in determining the schedd minimum values,
the tenant, and therefore the lender, may notvecaiough of the award to
repay the mortgage.

(c) The landlord might prefer, as a starting posit@riormula that allocates to
the landlord the value of its reversionary interesthe entire Premises,
discounted to present value; with the tenant tee tdie balance of the
award. Tenants and their lenders generally witl fawor such a formula
because it may not allocate enough of the awatbledenant and lender to
repay the mortgage.

(d)  Another formula that is oriented in the landlortisor is one under which:

I. The landlord is entitled to the Value of the Fetakes

il. The value of the improvements is determined, amdtémant is
allocated the unamortized value of the improvemertisy., if the
lease has a term of 50 years and the lease isnteni after 10
years, the tenant is allocated 4/5ths of the vabie the
improvements and the landlord is allocated 1/5thhef value of
the improvements. This formula may also creatécdities if the
tenant wishes to obtain leasehold financing.

In all cases the value of the fee estate and thee\af the leasehold estate or the
value of the improvements, as the case may bejeieemined at the same point in time
(immediately prior to vesting of title in the comdeing authority) and as if no taking was
pending, threatened or under consideration.

The parties should consider that the value of dasdhold estate and fee estate
may not equal the market value of the Premisesn@umabered fee simple). For
example, if the ground leased building is encundbéne below-market office leases, the
value of the leasehold estate would be depressgdndd the value of the fee estate.
Alternatively, the ground lease could be encumbdrgdabove-market space leases,
which would have the opposite effect.

The formulas set out above are based on the assumptat the landlord is
leasing vacant land to the tenant, who will buildheopping center, office building or
other improvements on the land. If the landlord censtructing or funding the
construction of the improvements, or if the tenenteasing an existing building, the
allocation may be very different. In all caseswhuer, the leasehold lender’'s need to
recover its loan must be recognized and addressed.
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Partial Taking. If a partial taking occurs, the lease remains feaf the rent is
reduced, the award is paid to tenant to the extec¢ssary to restore the improvements to
an architectural whole (if the taking involves atpaf the building or parking lot), and
the balance of the award is divided between thdléad and tenant. Under Section
11.02, the rent is partially abated if a portiortled land is taken. The amount of the rent
abatement is a percentage (to be selected by thieg)af the award for the value of the
land. The percentage would generally be the sameeptage used to determine the rent
in a market rent revaluation (e.qg. if the rent% 6f the market value of the fee estate, the
rent abatement after a condemnation would equal 08%he portion of the award
attributable to the taking of the land). Anothessgible method of adjusting the rent is to
reduce the rent to a number equal to the statetl maitiplied by a fraction, the
numerator of which is the value of the entire psmwi after the taking and the
denominator of which is the value of the premisesnediately before the taking
(determined without reference to the impact of pegding condemnation).

The model form provides (Section 1.05 (b)) thathié partial taking does not
include any portion of the improvements, the erdinard should go to the landlord. The
theory is that the land, if not improved, is eswsgiyt part of landlord’'s fee estate and
should be paid to the landlord. The theory hasesappeal if the land taken cannot be
developed and is not used in the operation of thpravements, but tenants will
generally strongly object to this formulation oretbround that a taking of land could
substantially adversely impact the tenant’s develam plans, that its lender will not
agree to such a division, and that the land, bsirgect to the lease, is still part of the
tenant’s leasehold estate.

The tenant may wish to negotiate for the righteioninate the lease for a partial
taking that occurs toward the end of the leasee Committee’s view was that, in view
of the rarity of condemnations, this would be “dult’ However, should a tenant
successfully negotiate for the right, the landleheuld (a) exclude minor takings (such
as street takings) and (b) ensure that it is pagdentire award if tenant terminates the
lease.

Temporary Taking. If there is a temporary taking that ends befdre lease
expiration date (whether or not a substantial @kithe lease remains in full force and
effect and the award is paid to the tenant (whotroastinue to pay full rent). If the
temporary taking is substantial and extends beybadease expiration date, the lease is
terminated as of the date of the taking and the&eeatvard is paid to landlord. If the
temporary taking is not substantial and extendsobeéythe lease expiration date, the
portion of the award allocable to the period ptierthe expiration date belongs to the
tenant and the portion allocable to the periodratie expiration date belongs to the
landlord.

ARTICLE Xlll. ESTOPPEL CERTIFICATES

In any long term lease it is essential that bottigm be able to obtain from one
another an estoppel certificate certifying as ® shatus of the lease. The landlord will
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need estoppel certificates for potential fee m@egs and buyers. The tenant will need
estoppel certificates for prospective lenders,guess, and subtenants. Accordingly, the
lease gives each party the right to obtain estopgréficates from time to time.

ARTICLE XIV. MORTGAGES

Article XIV first provides that the landlord may mgage its fee estate in the
premises, unless it has given a Subjected Fee Kigetg

The balance of the Article provides for leasehab@ricing. A ground lease must
be financeable. Otherwise the tenant will be uaablobtain money for the construction
of the building and its improvements, and prospechuyers of the lease will be unable
to obtain acquisition financing. Because grounelssés are a much riskier form of
collateral than land (for example, leases can buitated), the lender will want to know
that it has the benefit of certain lender protewjdncluding the right to a new lease if the
lease is terminated or rejected by reason of defaudankruptcy.

Accordingly, the lease must both allow the tenaninibrtgage the ground lease
(Article XIV) and contain customary lender protects (Article XV). Many leasehold
mortgages are securitized — that is, they are feamesl to an investment vehicle that
consists of a pool of mortgages. These poolsatszl by rating agencies. To achieve a
satisfactory rating, the ground lease, leaseholdgage, and the companies insuring the
premises must all meet the requirements of thagatagencies. The rating agencies that
currently rate such investments are Moody’s, Staethdad Poors, and Fitch. Each rating
agency has its own (if similar) requirements foougrd lease investments. Those
requirements can be found at their home webpagesently www.moodys.com
www.fitchratings.comandwww.standardandpoors.com

Insurance companies financing ground leases musi abmply with the
requirements of New York Insurance Law §1404(aytHnd 81404 (a)(4)(A)(ii), which
limit insurance company investments in leaseholdtgages to those transactions in
which: (a) the lease term is at least 21 yealsthd unexpired portion of the lease term
is at least 20 years, (c) there are no prior lighgs preventing a loan against a property
encumbered by a prior fee mortgage), (d) thereoicaondition or right of re-entry or
forfeiture, not insured against, under which thedkr will not be able to continue the
lease for its term, (e) the principal of the loarta be repaid within the lesser of (1) 40
years or (2) prior to the expiration of 80% of teem of the lease; and (g) payments of
interest and principal conform to a statutory folanu

See also 12 CFR 560.3 for requirements applicabiederal savings associations
(the lease, including renewal options, must haterra that extends at least five years
beyond the maturity of the loan in order to be sikéexd as a real estate loan); and
Banking Law 235(6)(i) for requirements applicaliestate chartered savings banks (the
remaining term of the lease, including renewal@mmithat are exercisable at the
“exclusive discretion” of the savings bank, mustbéast 21 years; principal payments
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must be made at least once a year and be sufftaemhortize the loan over a period not
to exceed 4/5ths of the remaining lease term).

Article 14 (Sec. 14.02) provides that the tenany martgage the ground lease to
any “Institutional Lender,” a term that is defined Sec. 1.02(i). The lease does not
prohibit the tenant from mortgaging the lease tg ather kind of lender; but only an
“Institutional Lender” will be entitled to the béfiteof the leasehold lender protections
contained in the lease.

Section 14.03 requires the landlord to give thedbald lender a mortgage on its
fee estate as security for the loan made to thanten The landlord should have no
personal liability on the loan, but its fee esteteves as additional collateral for the loan
made to the tenant. THIS PROVISION ONLY SHOULD BECLUDED IF THE
LANDLORD HAS AGREED TO GIVE THE LEASEHOLD LENDER MORTGAGE
ON THE FEE. Whether the landlord will grant suclmartgage will be very much a
matter of the landlord’s negotiating leverage amal arket. If the property is marginal
and the tenant anticipates that its leasehold tendle require maximum security, the
tenant may need such a right. If the tenant isedl wapitalized and well known
developer with good relationships in the lendingnowunity, such a provision may be
completely unnecessary.

ARTICLE XV. LEASEHOLD LENDER PROTECTIONS

Because a lease is a contract right, which caomdtehrough default, bankruptcy,
voluntary termination of the lease by landlord aadant, and other events, leasehold
lending is inherently riskier than lending secutad a fee mortgage. Article XV is
intended to give the leasehold lender, who may Iaested many millions of dollars to
build the project, the protections it needs to miae its risk.

Section 15.02 requires the landlord to give eaaelkdhold lender a notice of any
tenant default. The reason for such a requiremsestivious.

Section 15.03 provides that the landlord will retntinate the lease following a
tenant default, if the lender notifies the landldrdt it will cure the default and then cures
the default within the specified period. This g@tttakes into account the fact that the
lender may need time to obtain possession of temiges in order to effect a cure; and
also provides specifically that, if the lender ®exs to the tenant’s estate (e.g., through
foreclosure), the lease will not be terminatedhd tender fails to cure a default that is not
curable (such as a bankruptcy). The landlord shaot be surprised if the tenant asks
for longer cure periods. Institutional lenders chéiene to evaluate problems and make
decisions, so they usually demand significant paeméods. The landlord should consider
requiring the lender to institute foreclosure pemtiags and to apply for appointment of a
receiver within an agreed time period.
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Section 15.04 gives the lender the right to abantbooure efforts and relinquish
its interest in the premises. In such event, #rallord is authorized to terminate the
lease.

Section 15.05 provides that neither the lender, analesignated affiliate of the
lender, shall be personally liable for performihg tenant’s obligations under the lease,
even if it succeeds to the tenant’s interest inehse.

Section 15.06 reiterates that the lender is undeshiigation to cure the tenant’s
defaults.

Section 15.07 requires the landlord to give thesdbald lender a New Lease if
the ground lease is terminated for any reason theiflease is rejected or disaffirmed in
any bankruptcy or insolvency proceeding. The righd New Lease is essential because
without it the lender loses its loan collateral tHe landlord gives the lender a New
Lease, the lender must cure any tenant defaultseféxfor those that cannot by their
nature be cured by the lender — e.g., a bankrug€ault). Two issues are raised by this
provision. First, the lender is essentially givero bites at the apple (a lender that has
failed to timely cure defaults under Section 15.08n still resurrect the lease under
Section 15.07 once it is terminated). Accordingihye landlord might want to modify the
lease by limiting the lender’s right to a New Le&se situation in which the lender has
continuously exercised its cure rights under Seciib.03. Second, the landlord might
want to include a provision requiring the lenderréamburse it for all its reasonable
expenses, including reasonable attorneys’ fees disdursements and court costs
incurred by landlord in connection with the tenardefault, the termination of the lease,
tenant’s bankruptcy (if any) and the preparatiorthef New Lease. The committee’s
experience is that the latter provision, althouain fo the landlord, is not customary and
would present a problem for a lender. Accordinglywas not included.

Section 15.09 prohibits the landlord from enterintp “space leases” at the
building after termination of the lease and primekecution of the new lease, unless the
lender has consented to the new leases. If tlthdahdoes execute such leases and the
lender subsequently executes a New Lease, theokahitiust transfer the leases, security
deposits, etc. to the lender.

Section 15.10 deals with the situation in whichréhis more than one leasehold
lender. It provides for theeriatimoffer of a New Lease to each leasehold lenderdero
of priority.

Section 15.13, among other things, prevents thelldath and tenant from
terminating the lease without the lender’s consant provides that the lender is not
bound by any agreement to the contrary.

Section 15.14 gives the leasehold lender the tiglatssign the lease without the

landlord’s consent. Without this right, the leasleler lender could not market the lease,
and its security would be valueless.
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Section 15.15 provides that all fee mortgages abgest and subordinate to the
ground lease and the leasehold financing.

Section 15.16 gives the lender the right to contfigtribution of insurance
proceeds, and also provides that the proceedsbeilhpplied to the restoration of the
premises and will be paid out in accordance with pinocedures set out in the loan
documents (usually, progress payments). Any exoesgance proceeds not used to
restore, and not paid to the bank, belong to tharte

ARTICLE XVI. DEFAULT.

Article XVI is the default provision. It providdairly customary time frames, by
ground lease standards, for cure of defaults. Wewaf the monies spent by the tenant
far exceed the value of the land and the tenamaking a significant investment, the
tenant will want to make it very difficult for theandlord to terminate and will want to
avoid any risk of loss through a technicality. fehare many possible solutions to the
tenant’s problem. For example, the tenant miglekd® limit the landlord’s default
remedy to a lawsuit for damages and entirely elat@rthe landlord’s right to terminate;
or at least eliminate the right to terminate fomoaterial, non-monetary defaults.
Alternatively, the tenant might negotiate for a\pston that gives the landlord the right
to terminate only if there is a judgment in favdrlandlord and the tenant fails to cure
within some period of time after final judgmenissued.

The default clause includes no cure period for Ti€adailure to comply with the
initial construction timetable. That is becauset®a 5.06, which sets out the timetable,
includes its own cure period.

ARTICLE XVIII. REMEDIES.

Article XVIII is sets out the usual remedies forfaldt, including a right to
damages. As is customary with ground leases, ahdldrd has the right, if not the
obligation, to liquidate its “deficiency” damagethd difference between the lease rent
and the reletting proceeds) by accelerating theakligation, deducting fair market rent,
and discounting the result to present value. €asd is structured to allow the landlord
to set the appropriate discount rate, which thelld will generally wish to be low
enough to reflect the interest rates payable om isaestments. The landlord might also
set the discount rate at a rate per annum equdietdnterest rate then applicable to
United States Treasury bonds having a maturity diatgest to the scheduled Expiration
Date (without regard to any unexercised RenewaioDg}.

ARTICLE XIX. BROKER.
Tenant represents that it hasn’t dealt with anykér® other than the brokers

designated in Article | of the lease, and indenesifihe landlord against any claims by
other brokers who claim to have dealt with tenahtandlord indemnifies the tenant
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against claims by other brokers who claim to hasaltdwith the landlord, but not with
the tenant. The indemnity is structured in thishfan because a landlord marketing
property receives many cold calls from brokers #retefore must rely on the tenant’s
representation that it has not dealt with anyohermthan the designated broker. The key
to liability is usually not whether the landlordshdealt with the broker, but whether the
tenant has dealt with the broker. The exceptidheaslandlord who has a dispute with a
former exclusive agent who has not dealt with #eaht but who claims to have an
agreement with the landlord. That situation isesed by the landlord’s indemnity.

ARTICLE XX. IMPAIRMENT OF LANDLORD’S TITLE

Tenant is not permitted to impair landlord’s titl#.the tenant needs to enter into
any easements, restrictions or other agreementsrdrgring the landlord’s fee estate in
order to develop the project, this Section musnbelified.

ARTICLE XXI. QUIET ENJOYMENT

The ground lease contains the usual covenant ef gmjoyment, so long as the
tenant performs its obligations.

ARTICLE XXII. LIMITATION OF LANDLORD’S LIABILITY

The Committee elected to limit the landlord’s ligi to its interest in the
premises. Generally, there is very little the landl can do to breach the lease.
However, tenant may want to expand landlord’s ligbio include proceeds of sale and
should think about its possible losses if the lardifails, in breach of the lease, to grant
any critical consents (for example, with respecinitial alterations). In addition, the
tenant may ask for a reciprocal limitation of ligi— that the tenant’s liability be limited
to its interest in the premises and the lease.dloads should note that such a provision
could be extremely prejudicial if the tenant's lmeanvolves, among other things, a
holdover or if the tenant puts rents in its ownkstchat should be applied to taxes.

ARTICLE XXIll. WAIVER OF JURY TRIAL.
As is the custom, both parties waive their righaforry trial.
END OF TERM

If the tenant holds over, the landlord is entitedamong other things, recover all
costs incurred by the landlord, including attorndgss, to evict the tenant. The landlord
is also entitled to per diem use and occupancyiamaount equal to the fair rental value
of the “Premises” (which includes the buildingj.tHe tenant fails to surrender the entire
building because of a holdover by some of its tésahe landlord is still entitled to full
use and occupancy for the entire building, but @gte offset reletting proceeds received
by landlord, if any, against that liability. Thentant also agrees to indemnify the landlord
against claims by new tenants for its failure tbvée possession.
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ARTICLE XXVI. MEMORANDUM OF LEASE; TRANSFER TAXES

If a lease has a term that exceeds 3 years, a raathan of lease may be
recorded in lieu of recording the entire lease. R&al Property Law 8291-c. Section
291-c sets out the information that must be inaluiethe memorandum. A copy of the
lease must be submitted to the clerk or register ifgpection at the time the
memorandum is submitted for recordation.

When a memorandum of lease is recorded, the lashdlerays has concern that at
the end of the lease term, the memorandum will herofirecord, creating possible title
problems for the landlord. The Committee consideirgcorporating in the lease a
number of procedures that would allow the landlardecord an instrument evidencing
the lease’s termination (delivery of an instrumehtermination into escrow, delivery of
a power of attorney from the tenant into escrow,jnmtuding in the memorandum a
provision giving the landlord the power to unilatéy record a lease termination), but
decided that none of the procedures were likelyetavorkable 100 years after execution
of the lease. Accordingly, the committee simplgided to include in the lease a simple
agreement by the tenant to execute such instruopent the termination of the lease.

Tenant should bear in mind that once a memorandumease is recorded, a
modification of the ground lease will bind a traersfe of the Landlord’s intereshly if a
memorandum of the lease amendment is recor@e@®NY Real Property Law §291-cc.
Section 291-cc sets out the information that mesnbluded in the memorandum.

In New York, transfer taxes are payable with respe@ny lease that has a term
of more than 49 years (renewal options must beuded in the calculation) if (a) the
lease is for all or substantially all of the reabgerty, and (ii) substantial capital
improvements are or may be made for the benethietenant. By statute, the tax is paid
by the grantor (the landlord), but the granteegtgnhas liability if the grantor fails to
pay. The tax is based on a present value compatafithe rent, although the landlord
should consult with a tax specialist to determihéhé tax can be reduced through an
alternate computation if the present value compartaif the rent generates a number that
is higher than the fair market value of the prope$ee Article 31 of the New York State
Tax Law. Local transfer taxes may also be payuelitle respect to the ground lease (e.g.,
Title 11, Chapter 21 of the New York City Admintive Code). The model ground
lease requires the tenant to pay the transfer téwegenerally the tenant will negotiate
for the landlord to pay them.

ARTICLE XXVIII. EXTENSION OPTIONS

Typically, a ground lease has an initial term, #mel tenant is granted the option
to extend the lease term one or more times for treggd renewal periods. The length of
each extension term and the number of extensiaorapgranted must be inserted into
the provisions of Article XXVIIl. The parties muatso determine how far in advance
notice must be given.
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The tenant is required to pay any transfer tax lleabmes payable in connection
with the extension of the term.

The tenant’s exercise of each extension optionlgest to a number of landlord-
oriented conditions: (1) tenant must give advamatce (the time limit is specified by
the parties), time being of the essence; (2) teisantdt in default of the lease unless the
default is cured within the applicable cure periadd (3) tenant has not been more than
30 days late in payment of Base Rent and Taxes tharean agreed number of times.
The second condition, in particular, is often aterabf negotiation. The tenant will
generally want the right to exercise the optiooag as the lease hasn’t been terminated.

A strong tenant will negotiate for a second bitalegt apple if it fails to timely
exercise its extension option, by extending theetwithin which it may exercise the
option to a date 30 (or other number) of days aétedlord gives tenant notice that it has
failed to timely exercise its extension option. eTienant may also want the landlord to
give such notice to any leasehold lender.

The rent is reset for each extension term in aeard with the provisions of
Exhibit 2, which is described below. Basically,Hibit 2 contains 2 reset provisions, and
the parties choose one or the other, or a combmati both. The parties may reset the
rent at a percentage of the land value or pursteaat CPI formula. There are many
different ways to reset rent, and the committeeteteto use 2 fairly common methods.
Note that the formula for resetting rent for anséirg building that is ground leased
(rather than vacant land that is being ground @aseunlikely to be a percentage of the
land value.

Article 28 provides that if, at the commencementhef extension period, there is
a dispute between landlord and tenant as to threccamount of the base rent, the tenant
will start paying base rent at the amount deterdhibg landlord, pending determination
of the dispute. Tenants will generally negotiaiesliminate this provision, to continue
paying rent at the old rate, or to “split the balpghding resolution of the dispute, with
interest to accrue on any overpaid amount.

EXHIBIT 2. BASE RENT RESET.

Typically in ground leases there is a fixed renithwixed step ups during an
initial period. The rent is then reset at perio@a. 20 year) intervals to reflect changes
in land value, inflation, etc. Typically the remtsets are tied into either a percentage of
the land value (e.g., 6% of land value) or charigagbe consumer price index (“CPI").
Although lenders may be more comfortable with QRiréases because they are more
easily analyzed, increases in the CPl may beaeladion to the real estate market. A
tenant who has agreed to periodic CPI increases, mawn inflationary era, find
themselves holding a property with decreasing ntarkie but rapidly increasing reset
rents tied to the CPI.
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Paragraph 1 provides for payment of rent from tbenfencement Date. Often,
however, tenants pay only a percentage of thedwmtg the construction period (with a
negotiated outside date for the commencement bfdat payments), and sometimes the
tenant does not pay any rent for an initial remosssion period after construction has
been completed.

Ground leases are generally negotiated so thda@vedy low rent is paid during
the initial term, giving the developer/tenant cdkiw support in the early years of
construction and lease-up. It is in the later gehat the landlord generally is given the
opportunity to bring the rent into line with thelwa of the property. Accordingly, the
lease will provide for periodic rent re-sets. Tdare many different kinds of rent re-set
provisions and the methods used can be as crestitree parties are imaginative.

Paragraph 2 provides that the reset rent will lgegtreater of (a) the base rent
payable during the last year of the immediatelycpding period, and (b) the “Reset
Rent,” which is determined through the formulaagtin Paragraph 3.

Paragraph 3 presents two alternative formulas dhatcurrently in common use
for undeveloped land: (a) resetting the rent @ieecentage of “Land Value” and (b)
increasing the rent to reflect increases in thesQorer Price Index. Paragraph 3 also
provides for an alternative method to reset thé, n@hich is based on increases in the
Consumer Price Index. The index used is the Coasuirice Index published by the
Bureau of Labor Statistics of the United States depent of Labor, for All Urban
Consumers, U.S. City Average, All Items (1982-198HK)ew York City landlords might
instead prefer to the Consumer Price Index puldighethe Bureau of Labor Statistics of
the United States Department of Labor, for All Url@onsumers, All ltems, New York,
N.Y. — Northeastern, N.J. — Long Island, NY- NJ-EA-(1982-1984). The CPI rent re-
set provides a more foreseeable rent increasayibyirobably not allow the landlord to
receive rent commensurate with the value of thd laat least in a hot real estate market.

The Land Value formula is a percentage of the appda‘Land Value.” In the
decades of the 1960s, 1970s, and 1980s, the pageewis generally in the 4-6% range.
In the 1990s and at the beginning of the new cgnsuch percentages have increased.
The land value is determined through an appraisshanism, and is determined on the
basis of the highest and best use of the propeftyere is bracketed language which
would require the appraiser to value the properithout reference to any change in
zoning effected after the Commencement Date. &uymtovision can work for or against
eitherparty, depending on whether zoning is changeddoease development rights or
to decrease development rights. If the developdd$ a 10-story building that is the
maximum size building permitted under existing mgniaws at the Commencement
Date, he or she will usually want to be sure thay ahange in zoning that permits
construction of a larger building will not be takemo account when Land Value is
determined. SeRuth v. S.Z.B. Corporatior2 Misc. 2d 631, 153 N.Y.S.2d 163 (Special
Term, N.Y. Co. 1956)aff'd 2 A.D.2d 970, 158 N.Y.S.2d 754 (1st Dept. 1958).Ruth
the tenant, who leased property next to the Thivdriue elevated railroad, was required
to build a 2-story building and to maintain thelBing in good condition. The tenant
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could not substantially alter the building withdbé landlord's consent. At the time that
the new rent (at 6% of the "full and fair valuetbé land ... which the same would sell
for ...vacant and unimproved, in fee simple, ... frééease and unencumbered. ...") was
to be determined, the elevated railroad had beemlilshed and much larger buildings
could be constructed due to zoning changes. Adaugisd the value of the land, as
limited by the lease restriction requiring the tent maintain a 2 story building, was
considerably less than the value of the land unabeued by the lease, since a high rise
building could now be built on the property. Theud held the parties to the lease
language, and determined that the valuation mushéde without any consideration of
the use restrictions contained in the lease becthgséease expressly provided that the
land was to be valued as if unencumbered by theele@he court also stated (in dictum)
that although legal restrictions on the use of ldrel may ordinarily be considered in
determining fair market value, in this case thertawas precluded from doing so by the
express language of the lease. The moral of thss, a& course, is that if a ground lease
limits in some way the tenant's use of the propetthg tenant must be sure those
limitations are taken into consideration in anyuagion of the property.

On the other hand, if the property is an areaithatown zoned,” the inclusion of
such a provision benefits the owner because thievalhbe valued at a higher usage than
is actually possible given the current zonirf§ee New York Overnight Partners, L.P. v.
Gordon 217 A.D.2d 20, 633 N.Y.S.2d 288 (1st Dept. 1988fd 88 N.Y.2d 716, 649
N.Y.S.2d 928 (1996), in which the First Departmeonstrued a ground lease provision
calling for a determination of the "appraised vabiethe land." The tenant owned the
building and leased the land. The property had lzeeed downward after the execution
of the lease, in that the existing building, altbwa legal nonconforming use, was larger
than could have been constructed under currenhgdawvs. The lease defined the word
"land" to specifically exclude improvements. Theud held that the appraiser must
determine the value of the land as though vacaitthowt improvements. The court also
stated that although land value should ordinardyabpraised at its highest and best use,
the fair market value must be determined with ezfee to any existing restrictions on the
land, including the term of the lease and curreahirey regulations. The court
emphasized that because this lease clearly indi¢htd the value was to be determined
as if the property was raw, vacant land, the bera@fimpact on the value of the property
of the existing nonconforming use could not be @ered. Before the Court of Appeals,
the landlord argued that the land should be vaklede, but as if a building could be
built upon it that was the same size as the egjqtionconforming) building (which the
landlord argued was its highest and best use). e Cbhurt of Appeals affirmed the
appellate court's decision, noting that the appraimust take into account all restrictions
(including zoning restrictions and the lease teifrt)e lease so dictateend emphasizing
that because the lease clearly intended the larzk tealued as if raw and vacant, the
appellate court was correct in its decision.

Tenants often raise the following issues, amongrsth
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1. If the ground lease requires the tenant totheegpremises for a specific use
(e.g., office use or residential use), the tenhpukl ask that the market value of
the land be determined with reference to the sigecifse.

2. To avoid being confronted with the situatiosdd by the tenant iRuth v.
S.Z.B, the tenant may also request that the market \dltiee land be determined
as if (a) the maximum number of square feet thatlsa built on the premises is
the same as an agreed number, which number wouddrsstent with the square
footage contemplated by the parties at the exatutidthe lease, or (b) the zoning
affecting the property was unchanged from the daexecution of the lease (see
bracketed language in Exhibit 2).

3. Imposing a cap on the revalued rent.

The model ground lease does not incorporate anyigioos dealing with the
possible effect on marketability of pending zoniclganges, including (in New York
City) a pending Landmarks designation, althoughdpemn changes affect, subject to a
possible time lag, market prices. A New York Cday other landlord who wishes to
discount the effects of such pending changes, maslify the definition of either (a)
Market Value (as set out in Sec. 1.01(k)) or (bpd&alue (in Exhibit 2) to reflect same.

The lease is now drafted so that the developmagtitsiappurtenant to the
Premises are included in the value of the landptoposes of periodically resetting the
rent or resetting the rent at renewal (Exhibite3 tiair market value into the value of the
“Premises,” which is defined to include the entpeemises including development
rights). If, however, the tenant acquires develepnmights from another property owner
and pays the full cost of the acquisition of theedepment rights, the increased value
resulting from the acquisition of the developmeights should not be considered in
resetting the rent in connection with periodic stgys in rent and any exercise of an
option to renew. If, on the other hand, the lardllpays some or all of the cost of such
transfer, its investment should be considered endéttermination of the fair market value
for purposes of resetting rent.

In general, if the landlord and tenant cannot agre¢éhe appropriate land value,
the ground lease will call for each party to app@n appraiser and the dispute to be
resolved by the 2 appraisers. The form grounceléaposes a late fee on a party who
fails to timely deliver his, her or its appraiséland value. The late fee could be, among
other things, a flat number, a percentage of thee bant, or a flat number increased
periodically to reflect CPI increases. Becauseugdoleases are typically long term
arrangements (often 99 years), any fixed late fag, ras a result of inflation, become a
minor charge if it's not adjusted in some way, eatthan serve as a deterrent to late
delivery of the appraisal. Accordingly, the lagefis escalated throughout the lease term
by a CPI Index. The parties should bear in mimdydwver, that although late fees may be
helpful, the real deterrent to misbehavior is tlwgeptial for having the other party’s
appraiser decide the re-set rent if the other fdaity to timely perform its obligations.
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If the 2 appraisers do not reach agreement, tlse lraust include a mechanism to
resolve the dispute. There are a number of way®dolve the dispute including the
following: (1) appointment of a third appraiser the parties’ appraisers to break the
deadlock (the parties could apply to Supreme Clouppointment of a third appraiser if
the appraisers cannot agree on the identity ofird tppraiser), (2) arbitration of the
dispute before one or more arbitrator-appraiserd,(8) arbitration of the dispute before
one or more arbitrator-real estate lawyers. ThenQ@itee elected to have disputes
between appraisers arbitrated because the use @MYR Section 7601 to have a judge
appoint the third arbitrator may be problematicheTprovision is not much used and a
quick decision is unlikely to be forthcoming.

The model ground lease form includes a basebd# digpute mechanism, under
which the third party decider must choose either [dndlord’s number or the tenant’s
number and cannot pick a third number out of thgkscause the use of such baseball
style arbitration or appraisal will tend to keepe tiparties honest in their initial
submissions of land value.

If the dispute is arbitrated, the parties shouléirben mind that the more
arbitrators used to resolve the dispute, the grehte cost of the arbitration, since the
parties will be paying the arbitrators’ fees aslvasl the fees of their own appraisers and
lawyers. Although use of 3 arbitrators may redtlee likelihood of an irrational and
arbitrary decision by a single arbitrator, it wallso significantly increase the time and
expense of resolving the dispute. Arbitration Ifitse quite expensive. Under the
standard commercial fee schedule (as of 2007),fiimg fee where the amount in
controversy exceeds $10,000,000 is $12,500 pli#s &fithe amount of the claim above
$10,000 (capped at $65,000) and the case senacs f86,000. The parties also pay the
fees of the arbitrator. As of 12/07, the NYC AAAfaved a Pilot Commercial Fee
Schedule under which the parties pay a lower fe¢henassumption that the case will
settle before hearing, but pay additional feebéf tase goes to hearing. The NYC AAA
also has a new program in place for 2008, whicboissiderably less expensive, under
which the parties can use the AAA solely to selbet arbitrator and not for hearing
services.

If the dispute is arbitrated, the usual procedsr®ihave the dispute arbitrated by
an appraiser arbitrator. The advantage to useno&praiser arbitrator is that the
arbitrator will have significant experience in apigal matters and should not have any
difficulty understanding the parties’ positions améking an informed decision. The
difficulty with the procedure is that the communif appraisers who do this kind of
work is often fairly small, and there exists thesgibility that the relationships among
members of the group will affect the decision-makirUse of a real estate lawyer as the
deciding arbitrator should tend to avoid any “oldy® club” mentality; but has the
drawback of the decider being a person with a backgl in business and the law rather
than appraisal. The Committee opted for use oh@praiser as arbitrator because it is
more traditional, but thought that use of a reghtesattorney to act as arbitrator might
work just as well or better.
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Note that in setting out qualifications for appeass descriptions of specific
expertise may be as important as the list of qaatibns.
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